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We No. 24,291 


FEDERAL COMMUNICATIONS CO:MISSION, 
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EXHIBIT 4 to W-O Application 


| 

The partners were born in the proposed service area, and 
were raised there. They have numerous acquaintances in the area. 
Through their discussions with local government officials, 
businessmen, farmers and leaders of civic and service clubs, 
they are familiar with the needs and aspirations of areca 


residents. 


Waseca, Owatonna, Waterville and New Richland are the 
principal communities to be served, along with their surround- 


ing rural areas. Waseca is the seat of Waseca county. 


Ww-O EXHIBIT § 
Statement of Richars 


of NecGs 


I was bors in Owatonna, Minnesota in 1923. Thar oy is 
approximatoly 15 rocd miles from Waseca, and is connacted to it. 
Girsctly by U. S. Eishway il. 
I attended eler montary. zh schools in, Owatonna and 
there until 1942. 3x tho military service 
wosoquently attended % ; Minnesota (B.S.L.- 
TLD e3.-2950), For Loi ¥ in 0953- 195h, I 
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n tho insurance field. Since then, I 
sota, approximately 100 miles from 


eee 
in Gvetonna 
Sao 


4 
Winona, Manne 


Ny mothor has boen a resident of Owatonna for many year 
I have maintained friendships there over tho years. 


As & result of the ORES s woll as visits to VWasoca 
on a number of cecasions throushous years, I was familier with 
the fact that Nassca was a indepencent city and was 
the soat of governicoat for As such, I knew that it 
haé the normal complemen’ of officos. I know that 
it nad a popuzets on or ; that it was th 
zap city in the County. tion of the Count 
ultural pursuits. 


shogieG 1% to be esssntially ¢eavo 
Am 1 the crops ods3rved by me Wi rn as poas, anc a number 
appearod to bs tho princi- 
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of canneries. Corn, oats and 04 
pal procucts. 


About two weeks bofors filing the application, I visited 
Wasoce for 2 consecutive geys. = again recognizeG the nature of 
the aroa as descrihsdG adove. I Grove about the city, noting that 
it had a number cf churches of various cenominations. = also 
notec in Wasece tne existence of schools of various types. I exam- 
ineg the local: rs dook for the vurrose of ascertaining the 
nature of ce ee raternal, govoranental, religious and other 

tions in Waseca. From this, 1 was adle to Geter- 
ming that 3 ts. an "Wheres Inéusery and Asriculture Meet™ is 
refiectec in xistence of the Skperiment farm and the Southern 
School or Agr feuitu ure, SECS E OSS a SOE EY CSS CEES plant, 
the 
large number of Besar listings where the address was li sted as 
"fern" confirrec my unéerstanding as to tho agricultural nature of 
ee arde. I alse noted the existence of a high school ana a nun 
bea or pudlic anc perocnial scnools, and the existence of such 
ty OffScos as city clerk, city ongineser, civil dofenso, municipa 
codzt, police ard Five departments. Among the county orsices yore 
ichway Sees ee sheriff, welfars, Zuvenile prooation end 

eoqnty agent. & federal selective service office is located in 
Waseca. . . woe a 


Two lakes are in the area, and I saw a number of recreational _ 
fadilities there (fishing, boatinz, swimming, camping). I also notec 
tha county fair grounds and the city-operated hospitals. 


* -I noted among the civic and fraternal crganizations in Waseca 
thé V. Ri ge pe te eee Legion, a Citizens Aacticn Committee, Kasonic 
Order, a farm cooperative, a Veterans Service office and Chamber 

£§Commerce. 


s : My stucy of the Waseca area disclosed that the only newSpapers 
publisned in the county are the Waseca Jcirnal and the Maseca Heraid, 
_each of which is pubiisned on a weekly bssis. There is arson a 
shopper's guide published by the newspayer company. 
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EXCERPTS FROM TRANSCRIPT (fne document i 


PRESEDING EXAMINER: You have no further engineering exhi- 


bigs? 


1 MB, ROBERTS: 


j PRESIDING EXAMI we will take 2 brief 
(Gher2uvon, at ll a.m. 2 recess was taken 


. 


PRESIDING PAAMZNER 


stand. 


Whegeupon, 


7 


ALF B. LARSON 
was Called as a witness and, after being first duly sworn, was 
exaytined and testified as follows: 
1 PRESIDING EXAMINER: Would you please state your full name 
and home address for the record please? 
THE WITNESS: Alf B. Larson. My home is Hayfield, Minnesota. 
PRESIDING EXAMINER: How do you spell that? 
4 THE WITNSSS: H-a-y-f-i-e-l-d. 
$ PRESIDING EXAMINER: Where is that located? 
THE WITNESS: East oc Waseca. 


PRESIDING EXAMINER: How far away? 
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Approximately how many hours a week do you devote 
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that position on the Tage cluding comnuting time? 


| . 
A Well, if I am going to -- we just got througn our 
| 


90 hours a week. 
| 


PRESIDING EXAMINER: Normally, how many hours 


THE WITNESS: Normally. about 10 hours a day. 
| 

BY “AR, FIELDS: : 

| 


g Mr. Larson, = will show you an exhipit 


: i 


identify fer the record. 


which I will 


MR. FIELDS: Mr. Examiner, I ask that Waseca Exhibit 3 be 


identified as such. It consists of an affidavit of Alf 3. Larson, 
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A Yes, sir. 


Q You heave 30 minutes, Go you mean 30 minutes per week? 


Yes, sir. 


Sinilarly on "Around the Town," you have 30 minutes. 
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see 
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in q E.G couch witha you? 
Darby, #S L understand i 


ca and he was wondering if there 


Socal interest for him to go 2head with the 


then you went out and spokes: 
toia good nuuber of persons listed on Page 1 and you just 
never told him what you found cut, is that what you are 
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oO what did haopen 
em sure Ly 2 Examiner, but Mr. Miller would 
—appreciate- your refreshing the recollection of the witness. 
MR. MELEER: I have no objection. 


PRESIDING EXAMINER: Whatever occurred, the witness told 


the Examiner he elicited some response and then later in 


response to Mr. Miller's question he indicated he seemed to 


think he had not written. 


Yf you have anything to indicate there was correspondence 
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PRESIDING EXAMINER: Cther counsel may go up and look et 
the dosuiuent. 


You might handle it this way, Mr. Pields, covnsel has 


shown you -- well, Mr. Larson, you have before you on the 
stand a letter 
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that is my - 


Will you tell he contents 
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Clements, 

Bugler 

Medéen, : 

SOUTEERN MINNESO 

Mankato, Minncsote 

Re Docket Ne. 16075 

: File No. BP-13316 

Eas: 1230zke, 2503, U, Class IV 

Requests: 119Cke, 500z, Sinz-iS, DACCE), DA-N, 
U, Cless if 


Docket No. 18076 


FROGHESS VALLEY BROADCASTERS, INC. (KSMi 
File No. BP-16722 


Shakopee, Minnesova 


Has: 153Cke. S00w, Dey, Class IT 

Reckests: 1170ke, Hew, D ir 
“¥ 

WISCONSHI RADIC, wc. 

River Falls, Wisconsin 


Docket No. 16677 
File No. BP-17081 
Requests: _ 1170kc, 1Okw, icu(CH), Day, Class IT 


Docket No. 18078 
File No. BP-17058 


Edwin B. Daxby and Richard HE. Deroy, a/b as 
THE WASSCA-OWATONNA BROADCASTING COMPANY 
Waseca, Minnesota : 


‘Requests: 117Ckc, lkw, Day, Cless IT 


ww (88 0 0 i ee? 


For Construction Permits 


_ MEMORENDUM OPINION AND ORDER 
Adopted March 13, 1968;Releasea March 20, 1968 


By the Commission: Commissioner Wadsworth absent. 


1. Tne Ccztrission has before it the above-captioned applications 
which are mutually exclusive in that simultaneous operation oF the stations 


25 proposed would result in prohibitive overlap of contours as defined oy 
Section 73.37 of the Commission's Rules. 1/ | 


2. Wisconsin Radic, in order to meet its total finencial reauire-~ 
rants for the proposed station, relies in part on a stock purchase commit- 
ment from one of its subseri ae toekholders, Mrs. Vena K. Rice. As 
Sacetce of her ability to the $22,563 selence § on this comnitment, 

BEES Be suomivted 2 ice sheet which Sox. among other % vhings, 
current csse which she avers are availzbdie and will be 
purpese: Cash, $6,000; ‘nove teceivadle payab? “OD Se 
a tsvecks on exchange’, $32;200, This stockholder is al 

3000 to Wisconsin Radio to implemen: its <a for 
+ In thet epolication Mrs. Rice submitzed a balance 
essent the seme asssts end ves given creait for th 

svocks li aeieee od on exchanges as evidence of ability to meet that 

ioan commitment. Therefore, tke stock item mey not te considered 
to be fully available in connection with tne AM application. The note 
receivable may not be considered an available liquid asset in the absence 
ef the necessary substantiasion showing how the note can produce liquid 
assets. Also, the stock item should be ee tea by a schedule eee 
the stcvwks by name es well as the number of shares held and oes exchange: 
snere listed. so that an independent aes current deterrvination cen be ae 
cs to their market values. ecause of the foresoing : ies, the 
applicant has failed to demonstrate its financial ability to |construct 
and operate the preposed broadcast facilities for one year SECEOES revenues. 
accordingly, a financial issue will be specified. 

3. The engin: nibit in support of the Wi sconsin Radio 
application does r y indicate the business and fact ony arcas of 
the city of River Falls, sconsin. Therefore, it can net be Getermined 
whether the proposed 25 mv/m critical hour groundcuave contour covers the 
area in question. The sans is also true of the Waseca-Owetonne Broad- 
casting proposal. Accordingly, appropriate city coverage issues will de 
specified. | 

lh. Exemination of the Waseca-Owatonna provosel indicates that 
the applicent has failed to identify the representative groups and organi- 
zations contacted in its progrem survey as required by Section IV of FCC 
aoe 301. insteac, the applicant merely states that the two partners 

re born anc raised in the vroposed sexvice area; that they have numerous 
eecantaneae in the area; and that "/eJorough heir discussions with iccal 
government officials, businessmen, farmers and leaders of civic and service 


clubs, they are femilier with the needs and aspirations of area residents.” 


1/ The Waseca proposal is mutually exclusive with the Shakorke and River 
falls proposals because of 1.0 mv /n’ and 0.05 m:/m contour overlaps, and 
with the Mankato oroposal because of 2.0 and 25 mv/m contour overlap. 

| - 
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Agopted March 13, 1968;ReLeasea March 20, 1968 


-3 the Commission: Commissioner Wadsworth absent. 


1. The Commission nas before 2% the above-captioned applications 
which are mutually exclusive in that simultaneous Operet-ton ox the stations 
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the city of River Fal Therefore, it can net be 
whether the proposed 25 m/m ¢ =tetcal hour grouncvave contour covers the 
area in question. aos Sams is also true of the Waseca-Ow vatorne Broad- 
casting proposal. cordingiy, appresriate city coveraze issues will de 
specified. 


hk, Exemin rEg? of the Waseca-Ouatonna proposal indicates that 
the apolicent has failed to identify the representative sro: ups and organi- 
zations contacted in ae program survey as required by Section IV of FCC 
Form 301. instead, the applicant merely states that the two partners 
ware born anc raised in the proposed senvice sae that they have numerous 
acguaintences in the area; and that */7nrough & heir discussions with Iccal 
government officials, businessmen, farmers end leaders of civic and service 
clubs, they are familiar with the needs and aspirations of area residents.” 
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1/ The Waseca proposal is mutually exclusive with the Shakozee and River 


falls proposals because of 1.0 nv/’ and 0.05 mz/n contour overlaps > end 
with the Mankato vroposal because of 2.0 and 25 mv/m contour overlap. 
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5. cect to the ; 
Progress Valley and Southern Minnesots Supply Comoeny applications. In both 
instances, the sppi vS Creposs merely to centinne the present progren 
fe existing stations. In light of the fact that 
opulation ved would mere than double, subdstean- 
plicants' present progremming wilt 
In the eosence of surveys 
ing are unnecessary. 


censee of Station 
KSMM, Shek : 2 unty, zpproxi- 
mately 25 mil z f St. Paul, Minnesota, and eppreximately 11 miles 
from Bloomingieon, Minnesota. Since KSMM's prepesed 5 mv/m contour renetrates 
the gecsrachic ooundery of Bloomington, and since the populations of Shakonree 
and Bloomington are 5,202 and 50,153 respectively (1960 U.S. Census) a 
presumztion erisés that this applicant is reeiistically proposing to serve 
the larger city. |3/ In en amendment filed on duly 25, 1966, Frogress submitted 
Gata and ments in an attempt to rebut the aferementicned presumption. 
However, rerul examination of this materiel, the Commission finds 
that this exolicant has Tailed vo overcome the presumpticn. Therefore, a 
suburban community issue will be included es to this applicant. 
, 7. <At present, Southern Minnesota Supply Company's entenna height 
and location have! not been approved by the Federal Aviation Administration. 


accordingly, an air menace issue will be includec. 


8. Frem the information defo 3 
except as indicated by the ise i the app. 
qualifisd to construct and operate as pr Kowever, because the 
applications are mutually exclusive, they must be cesignated for hearing 
in 2 consolidated proceeding on the issues set forth below. 

9. Accordingly, IT TS ORDERED, That, pursuant to Section 309(e) 
of the Communications Act of 193k, as amended, the applications ARE 
DESIGNATED FOR HEARING IN A CONSCLIDATED PROCEEDING, at a time and place 


_- 


nément of Section IV (Statement of Program 
tien forms 301. 363. 31h and 315, 30 FR 10195, 
Enterorises, Inc..v. CC, lly U.S. Apo. D.C. 
CC 03-359, 25 RR 301; Blackhawk Broadcasting So., 


2/ 

Service) of 
5 RR 2d 1773. 
261%, 2 RR 2072 
l, Foc 2d 282, 8 


AMI cif 


to 


3/ j Policy Stzterent on Section 307(b) Considerations for Standard Broadcast 


Fackiities Invoivinz Suourcan Communities, adopted December 22, 19¢5, 2 20C - 
eS - nea 
2a 190, o RR 2d Isl. 
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y 32 Blooming’ 
Minnesote. 


To determine wheth 
that the TERS hs cation 
fSnnesotea Su ate consvit 


To dctermine, in ths pene of Section 3 
Cormunications ict of 193k, es amended, 
posals would best provide a fair, efficie 
Gistribution of radio service. 


To determine, in the 

between the epplicat 
considerations relati ne 
operations propesed in 
woulc better serve the publi 


To determine, in the Light of the evidence adduced 
to the foregoing issues, witich, if any, of the app 
should be granted. : | 


190. If IS FURTHER ORDERED, That, the rederal kviats n fdministrs- 


tion IS MaDE A PARTY to the proceeding. 


Tl. I? IS FURTHER ORDERED, That, in the vent of a& grant of any 
or the applications, the construction permit shall ¢ contain the following 
condition: 


Any pre-sunrise oP erets on must conform with Sections 73.87 
end 73.99 of the Rules, es amended June 28, 1967 (32 FR 10437), 
supplementary >: ee (3£ any) involving Docket No. U29, 


and/or the final resointion of matters 2% issue in Docket No. 
| 


17562. 
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citizs seusht ¢ S required ty Section 73.183 
(o)(%) sf the Corrs Ragas. wanethsr ciroun~ 
Stances exist wh 


>, Sousherna 
ascertain 
be served 
meet those 


Waseca- 
a interests cf the 


and the means > sch the applicants propose 


ck ct ct 4D 
00 


°o 


Proposal of Progress Valley will 
lecal transmission facility Zer 
cation or for ancther larger commun- 
relevant evidence, including, but 


realistically 2 2 
its specifie 
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lo 
ity, in ligh the 


oe 
tO. 
not necessarily limited to, the showing with resp2ct to: 


a) The extent to “hich the specified station location hes 
‘ been ascertained by the enplicant to have separate and 
Gistinct programuing needs; : 


b) The extent to which the needs of the svecified station 
location are being met by existing standard broadcast 
stations; : 


Tae extent to which the eoplicant's progrem proposal 
will meet the svecizic unsatisfied programming needs . 
of its specified staticn locatisn; and 
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19 Released February 18, 1969 
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In the Initial Decision released on February |17, 
the above-entitled proceeding (FCC 69D-9) IS CORRECTED as fo 


ia 


WS 


Page 14, Line 4, Paragraph 24 SeTES read ee 
1 Kw, daytime only"; 


Paragraph 79 "XYSM" should read "w-O". 


byl Me. 


hae as 
earing Examiner 
Federal Communicatio; 


Page 42, Line 15, 


| 
| 
AS Commission 
| 
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CKET NO. 18075 DOCKET NO, 18078 
File No. . BP-13346 File No. B?-17088 


Apvearances 


Frohock., Sone. for Progress 
= -¢., for The Waseca— 


ations Commission, 


INITIAL DECTS HEARING SNR 
Issued 


. 


1. This proceeding involves the application of Southern 
Minnesota Supply Company (XYSM) (hereinafter somet referred to 
as KYSM or Scuthern Minnesota) and The Waseca- Sane nons Broadcasting 
Company (hereinafter sometimes referred to as W-0). i/ XYSM presently 
operates Z50 watts, ualimited time, Class IV Station on 1230 KHz at 
Maakato, Minnesoca. It proposes to operate a new Class II Station on 
1190 KHz, 500 watts, 5 kw-LS, DA(CH), DA-N, unlimitee time, at Mankato, 
Min mnesota. W-0 seek ks a construction perait for a new standard broad- 
cast station to operate on the frequency 1170 KHz, 1 kw, Ccaytime only 
at Waseca, Minnesota. These applications were designated for hearing 
by a Memorancum Cpinion and Order of the Commission (FCC 68-279) 
released March 20, 1958. 


2. Without elaborating in detail, as certain summarization 
were made by the Commission in its Order of Designation and certain 
modifications made by later orders, the Broadcast Bureau in its Proposed 
F{ndings of Facts and Conclusions renumbered the pertinent issues which 
ate here adopted for clarification and will be hereinafter referred to 
a& renumbered. _ The issues as renumbered are as follows: 


"1. To determine the areas and populations which would 
receive primary scrvice from the Waseca-Owatonna proposal 
and the availability of other primary service to such 
areas and populations, 


2. To determine the areas and populations which may be 
expected to gain or lose primary service from the pro- 
posed operation of Station KYSM and the availability of 
other primary service to such areas and populations, 


1/ Oziginaily there were two other applicants, One was Progress Valley 

Broadcasters, Inc. (XSIM) secking to modizty its facilities at Shakopee, 
innesota and the other was Wisconsin Radio, Incorporated for a new 

construction permit at River Falls, Wisconsin, These applications 


were dismissed by an Order of the Hearing Examiner on June 25, 1968. 


App. 21 
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3. To determine whether the proposal of Waseca-Owato 
would provide coverage of CILY, sought ito be served, 
as required by Section 73. (>) (1) of thd Commission's 
Rules, and, if not, whether circumstances ‘exist which 


would warrant a waiver of said section. 


4. To determine the efforts made by Southe ern Minnesota 
Supply Company and Waseca-Owatonna to ascertain the con- 
munity needs and interests of the area to|be serve & and 
the means by which the applicants Bop ito meet those 
needs and interests. 


| 
5. To determine wh is a reasonable possibility 
Soe the tower pone proposed by Southern 
constitute ia menace to air 


ee 

6. fo determine, in the light 2070) of the 
Communications Act of 1934, as ich of the pro- 
posals would best provide 2 fair, cL iedt and equitable 
distribution of radio service., 


i 
To determine, in the event it is conciuded that a choice 
tween the applications should not be base¢ solely oa con- 
erations relating to Section 307(b), which or the opera- 


as proposed in the above-captioned applications would 
ter serve the public interest. 


hoes 
heb Gy ® 
19 & 


oO’ rr 
ie) 


| 

8. To determine, in the light of the evidence adduced 

pursuant to the foregoing issues, which, iz any, of the 

applications should be granted," | 
3. The Commission's Designation Order also indicated that in 

the event of a grant of any of the applications, the! construction permit 

shail contain the following condition: : 

| 

“Any pre-sunrise operation must conform with Sectior 


73.87 and 73.99 of the Rules, as amended June 28, 1967 

(32 FR 10437), supplementary proceedings (if any) in- 

volving Docket No. 14419, and/or the final, resolution 

of matters at issue in Doc cket No DO a eee 

4. <A prehearing Sore cace was held on May 2, 1968 and the 
evidentiary hearing wes hei¢é on July 9 and 16, 1968 but the record 
was held open to permit KYSM to furnish certain exhibits which were 
subsequently. received in evidence. the record was closed by an Order 
released September 13, 1968 (FCC 68M-1235).. Proposed Findings of 
Fact were filed by KYSM, W-0, and Seal Broadcast Bureau on October 25, 
1968. Reply Findings were filed by both applicants jon November 13, 1968. 

5. By an Order of the Chief Hearing Examiner (FCC 68M-1648)- 
released December 12, 1968, Eearing Examiner Isadore A. Honig who 
presided at the hearing herein was relieved of all further participa- 
tion in this ¢ase and the writer was designated to prepare and issue 


an Initial Decision herein. 
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nificant to 


6. Before proceeding further, it is deemed 
ue 2/ and 


Si 
point out that renumbered Issue No. 4 is the Suburban is 
is ¢irected to both applicants. 


Findinzs 


o 
+ 
s 


Southern Minnesota Sunoly Company (KYSM) 


7. Southern Minne ty Company (KYSM), the licensee 
of Station KYSM presently operates watt unlimited time, Class 


IV Sration on 1230 KHz at Mank 


ocated in Blue Earth Count, is a 
and will continue to be Licensed 


city of 23,737) 
eposal involves no new transnission 


to serve Mankat 
service, 


9. Mankato is not a part of any urbanized area and is located 
in the so -aern part of the state about 65 mil 
St. Paul, sear the Minnesota-Towa state Tine, It is a college-coriented 


comaunity. Located in Manxato, are Mankato State College and Bethany 
Lutheran College and Theological Seminary. 


10, ‘The current BECECSSSE facilities authorized in Mankato 
are as follows: . 


KYSM, 1230 KHz, 250 w, 1 Kw-LS, U, IV. 
KTOE, 1420 KHz, 5 Kw, DA-N,-U, III 


KMSY, 90.5 “Giz, 10 w, Educ. 
KEYC-FM, 99,1 sae 100 Kw, 860 
KYSM-FM, 103.5 Miz, 81 Xw, 530 


KEYC-TV, Ch. 24, 316 kw, 1,045 ft. 4/ 


2/ As to the Suburban issue, under Minshali Broadcasting Company, 11 
Fee 2d 796 (1968), it is incumbent upon an applicant co provice éull 
information on: Q) the steps taken to become informec of the real 
needs and interests of the community and area to be served; (2) the 
suggestions received as to how the proposed station could meet those 
needs; (3) the applicant's evaluation of those suggesti ions; and (4) 
the programming the applicant proposes to meet chose needs. 


3/ All population figures herein referred to are from the 1960 U.S. 
Census, unless otherwise noted. 


4/ KYSM submitted no 307(b) statistics on Mankato similar to those 
that W-O submitted on Waseca, since it already ‘serves Mankato. 


es southwest of Minneapolis- 
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. ll. KYSM's present and proposed daytime primary service 
areas are irreg Soe in shape. The departures from circularity are 
cue to objec tionadle interZerence received or to changes in ground 
concuctivity ee The following table shows the reach of the day- 
time service areas, present and proposed with respect to the center 


of Mankato. 5/ | 


Reach of Service Area (mi 
Direction Present Provosed Proposed (Ci 


North 35 
Northeast 40 
East 32 
Southeast 34 
South 43 
outhwest 30 
fest 26 
Northwest 33 
In all instances the proposed daytime service area iticlucing critical hours 
. operation, extends beyond KYSM's present daytine séxvice area; depending 
upon direction, the distance varies from 16 miles to 73|miles. Thus, there 
would be no loss of daytine Atak service should KYSM /oper ate as propos sed, 
12, At night, the present primary service area of KYSM is 
essentially circular in shape. It extends 6 to 7.5 miles in all 
directions from the center of Mankato. Uncer the proposed direction- 
alized operation, there would be a nighttime gain and loss of KYSM 
primary service, The gain areas would be enveloped a te two sharp 
elongated lobes.as oae extends about 24 niles north of the center of 
Mankato and the other about 26 miles to the southwest, |The loss areas 
would lie about 3.5 to 7.5 miles northwest and west of the center of 
Mankato and 4 to 6.5 miles east, southeast and south thereos. 


13, The present and proposed coverage of Station KYSM is 
as follows: 


_ Present Operation 
Contour Population 


13.0 mv/m nighttime 35,176 
interference-free 

2.0 mv/m daytime 152,374 
0.5 mv/m daytime 384,241 
Interference received “ : 
daytime 222,976 (58%) (70%) 
Interference-iree daytime 161,265 : 
a 

S/ These mileage changes are based on an enteana efficiency of 274 
mv/m/kw for the present unlimited time operation ond 198 av/n/kw. for” 
the proposed daytime operation. At might and during critical hours, ~- 
radiation values from the respective proposed directional antenna 
pattems were used, Ground conductivity, valves for the area were 
obtained from Fig. M-3 of the Coamission's Rules. 


App. 24 


Proposed Oncration 


Contour Population 
3.92 mv/m nighttin 
ilaterference-free 55,778 
2.5 av/a : 1 
normally pr 61,855 765 
Wares Cac 261,401 5,560 
mv/m daytin : 576,104 17 ,70C 
mv/m (critical hours) 202 ,845 &,710 
mv/m (critical hours) 472,172 : 15,920 
14, The teabulaci above shows there would be a KYSM 
rimary service gain daytime affecting 414,839 people over 14,065 
square miles. 6/ While the applicant's present daytime service area 
(interfcrence-Iree) lies entirely within the state of Minnesota, the 
proposal of KYSM will not only increase daytime coverage in the hone 
state but will also provide coverage to a sudstantial area in the 
State of iowa. No station provides primary service (0.5 muv/ma or 
greater) to all of the rural gain area, KYSM has broken down the 
ther services as follows: 


KYSM Gain Area 


Number of ais ioe 
Other Services Population Area (Sa. mi.) 


5 xe 2 
6 2,107 103 
7 1,985 155 
8 8 ,203 170 
9 5,998 348 
10 or more 396,511 13.237 


Total 414,839 14,065 


15. The proposed urban arcas gained would include the 
cities of Fairmont (population 9,745), Faribault (population 16,925) , 
Nerekiiqld (population $8,707), Owatonna (population 13,405) and St. 
James (population 4,174), all in Minnesota, They now receive pri- 
mary service (2.0 mv/m or greater) from at least four and as many 
as seven stations. All of these communities presently have one 
existing station except St, James which has none, 7/ 


6/ Directionalized operation during critical hours reduces KYSM's 
‘Service gain, to 310,907 people in 12,285 square miles, The areas 
«that KYSM would serve under both modes of daytime operation do 
not differ greatly. , 

7/ There is a pending application for St, James (BP-17913, 1530 
KEz, 500 w, DA-D). 
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16. Since KYSM alreacy servesMankato, and its major 
clain relates to its proposed gain area, the Chart II set out below 
shows certain information about the proposed gain area, . it is to 
be observed, however, that on Chart a the land area within the 
proposed 0.5 nv/a Contour is oe (See KYSM Seis I, Exnidic 
IIT, Attachment 1; Exhibit IV, p. 0 U.S. Census, 
pp. 25-27 through 25-31 and pp. 17-23 through 17-28 8/ 
40. 41 and 157): rh 


8/ fhe Broadcas= Bureau has also included the County Seats of the 
various counties in the gain area, Although they are [available 
from numerous sources, the Bureau has used the 1960 Almanac 
‘published by the N.Y. Worle Telegram. 
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, it can be determined that: (a) 
KYSiH would expand contour irem woat is generally southeast 
Minnesota to, inclu ge portions of southcast central, south- 
west and west cent Lnnesot. KYSM would further expand 
its contour across x 
central, northeastern, and 7a; (c) the pro- 
posed gain area would iaclude toth sparsely and censely populated 
counties e.g,, it would cover Dodge County in southeast central 
Minnesota (1960 population - 13,259) and its county seat Mantorville 
(1550 population 498); on the other hand, KYSM's preposed 0.5 mv/a 
Signal would penetrate populated counties like Dakota (1960 popula- 
78,303) and iiennepin County (1960 population - 842,854); 
signal would cover 4 ra of communities with diverse 
As an illustration, proposal of KYSM would pro- 
mv/m service to Mantorvilie's population of 706 and at the 
mé wouid provide primary service to certain cities of over 
930,000 population (Faribault - 16,926; and Owatonna - 13,405). 
gSee paragraphs 13-16, supva. 
; 


~ 18, 

eessentially duplica 

1.0 mv/m contour. 

also includes the commun 
about 37 miles southwest o 
not serve this area, — 


y service area is 
i.e., KYSM-FM 
a's 1.0 mv/m contour 
in-Watonwan County, 
o whereas its AM station does 


rt 


<0 6 


19.. As proposed, there would be a nighttime gain of KYSM 
primary service affecting 21,250 persons in an area of 338 square 
Imiles, There would also be a loss affecting 646 persons in an area 
‘of 28 square miles, The result would be a net gain of 20,602 persons 
gin an area of 310 square miles. One station, namely WCCO, provides 
nighttine primary service to all of the gain area and four others 
serve portions so that as few as two services are available in 
some areas and as many as four in others, The portion of the gain 
area receiving two other services includes the cities of St. Peter, 
fiinnesota (pepulation 8,484) and Le Sueur, Minnesota (population 
3,310) as well as 554 persons in 33 square miles of rural area. 
The portion of the gain area receiving three other services includes 
7,784 persons)in an area of 250 sauare miles and that receiving 
four other services inciudes 1,118 persons in an area of 55 square 


files. The loss areas are served in their entirety by three stations 
to wit: WCCO, KTOE and XSTP, 


20. In removing the KYSM signal from 1230 KHz, objection- 
ble interference it now causes to six other existing co-channel or 
djacent channel stations would de eliminated and a gain of primary 

~ service would accrue to these stations as follows: 
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21.. Southern Minnesota has submitted the following table 
which reflects the present interference situation and the reduction 
that would be achieved by Station KYSM vacating the frequency: 


GAIN OF INTERFERENCE-FREE DAYTDOE SERVICE RESULTING FROM 
CRAXT OF PROPOSED 11990 Kilz KYSM OPERATION 


Interference Interference 
0.5 mv/m with KYSM with KYSM 
Station Contour on 1230 KHz on 1199 KHz ° Gain 
z 
KUNO Popuiation ; 60,998 (51.5%) 18,752 (15.7%) 42,246 
* Area (sq. mi.) 2,162 (63.4%) 637 (18.7%) 1,525 


KFI2 Population . 129,993 (44.3%) 79,333 (27.1%) 50,660 
Area (sq. mi.) 5,056 (51.9%) 3,176 (32.6%) 1,880 


KISD Population 102,721 (37.6%) 62,045 (22.7%) 40,676 
“Area (sq. mi.) §,677 (44.3%) 3,457 (27%) 2,220 


KICD Population 113,948 (31.9%) 87,249 (24.5%) 26,699 
* Area (sq. mi.) he 4,874 (30.8%) 3,704 (23.4%) 1 


3170 


WAVN Population 2,218,721 11,122 (0.5%) (a) 11,122 
Area (sq. mi.) 4,740 225 (4.7%) (0) 225 


KMRS Population 81,659 33,502 (41%) 33,245 (40.7%) 257 
Area (sq: mi.) 5,878 2,632 (44.8%) 2,590 (44.1%) 42 


KYSM Population  384,241% ~ 222,976 (58%)* (0) 414 ,839 
Area (sq. ami,) 12 ,220* 8,585 (70.3%)* te) 14,065 


Gain 


{TOTAL Population 586 ,499 
Area (sq. mi.) . 21,127 


%* 1230 KHz operation. 


22 fa was furnished by KYSM 
dealt in the m of Les. ts presentation ds it relates 
to renumber i the most part tq data that 
heretofore gen ext : 5 ns 7-21, supra jand will not 
again be bse from this applicant's presenta- 
tion that the population per squa:z nile in the Iowa portion of tke 
gain area c 1 yer th he population per square mile 
in the geia in 1 is also reflected significant 
educaticnal ae -d average income figurds for the 

i n, Mankato which is 

d community while ap- 
parentiy th - 1 of communities involved jin the gain 
area are no ic ri The soil and terrain conditions 
2iso vary lixew : finnesota counties i i arid the amount 
of urbdani : dety these counties is S4 
other Scecti 7d involved. 
point to appa fierences be G ati in ¢t 
area, For ee, only 3.5% employment in Redwoo 
Minnesota is devoted to manufacturing, while 31.1% and | 
those in Dakota and Mower counties in Minnesota are so jen 
Only 23.1% of the jobs in Worth County, Iowa are classi 
white collar jobs, while 53.4% of the jobs are so class 
Hernepin County, Minnesota, 


arn 
> or 
pS oO 


. 23. KYSM preseats a table which it coatends |represents 
a significant correlation between the present KYSM counties and the 
core counties and those Minnesota counties in which the proposed 
KYSM counties will gain between 15 and-100% of the land area in terms 
of density, percentage, urban population, average numbar or school 
years completed and average income. KYSM labels its present core 
counties (95% - 100% coverage of land area) Blue Earth, Le Sueur, 
Nicollet and Waseca. The land area in each of the so-called core 
counties devoted to farms is in excess of 90%. In presenting 

this table KYSM only lists 19 of its 26 Minnesota counties proposed 
in the gain area, What the other seven counties would reflect is 
not shown in the record. Additionally, KYSM did aot present a 
comparative table representing the 15 Iowa counties that it pro- 
poses to be embraced in its gain area, The tadle as sat out in 
KYSM, Exhibit III Attachment III, is as follows: | 


Population Percentage Average! No. Average 
Present KYSM Per Square Urban School Years Income 
Core .Counties Mile Population Completed (dollars) 
ee ee nD 


Blue Earth ~ 60 4,887 
Le Sueur 45 “ 4,251 
Nicollet 54 5,313 
‘Waseca 39 R ! 4520 


AVERAGE es, ie 4,742 
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Minnesota Counties y : 

In Waich 50% to Population Percentage Average No. Average 
100% OF Land Area Per Square Urban School Years Income 
Gains XYSM Service Mile Population Completed (dollars) 
eS Ee CL EOpsibetion” §=«§-- Gompaetea  Adollars) 


3,490 
3,978 
4,474 
5,244 
5,012 
4,521 
4,068 
4,257 
4,990 
5,119 
4,922 
3,790 
6 843 
6,615 
4 830 


Jackson 
Dodge 
Me Leod 
Score 
*Rice 
Brown 
Watonwan 
Martin 
gCarver 
Steele 
Freeborn 
Cottonwood 
Dakota 
Mower 
Goodhue 


ee 
COP WODKWDOMUMMDDNMWY 
oO O10 OOO ay Oley Oe 
WNRHROYUOCDODODMHWOOHPY 


ie) 
° 
> 


AVERAGE 53.8 4,810 


The Waseca-Owatonna Broadcasting Company 


24. The application of Edwin B. Darby and Richard H. Darby 
d/b/as The Waseca-Owatonna Broadcasting Company requests a construction 
permit for a new standard broadcast station in the city of Waseca, 
Minnesota for operation on the frequency 1170 ke with unlimited Kw 
power, daytime only, Waseca, Minnesota in 1960 had a population of 
5,898 persons,, However, the U.S. Bureau of Census conducted a special 
gensus of tiis, community on October 11, 1965 which reflected a popula- 
tion of 6,102 persons. Waseca has no AM, FM or TV facilities, Station 

= Foribanic, Minnesota has an auxiliary studio located in 

3 operates for at least an hour each day from that studio. 

operates on 920 KHz with 5 Kw, DA 2, U and is a Class 


The city of Waseca has its own governing body, ad- 
an 


ministrative offices d provides various municipal services for 

its citizens. Waseca is the county seat of Waseca County, Minnesota. 
The governing body of the city at the time of the hearing consisted 
of the mayor and seven aldermen, all elected, A charter providing 
for a city manager form of government was recently adopted, but has 
not yet been put into effect. The city has boards and commissions 

to supervise various activities of the government. Among these are 
the Library Boacd, Paxk Board, Water and Light Board, Hospital Board, 
Police Commission, Planning Commission, Airport Commission and 
Housing Commission. The city has a fire department. It has a police 
department, with six full-time policemen plus part-time personnel, 
The city maintains a municipal sewage system and treatment plant, 
Waseca also has a water system, with a pumping capacity of 7,560,000 
gallons. There are 26 1/2 miles of hard surface streets in Waseca, 
At the county scat are the following: Civil Detense, District 
Court, Couaty Agent, County Assessor, County Attorney, County Auditor, 


App. 33 


and County ier, Also in Waseca are the Hi 
County 3 he County Treasurer, PECSore wae 
tion Officer, Register of Deeds, 
and Welfare Oace- The Ey 1ibrez Yo. located 
50,000 volumes, 
are five doctors, six Beacons a pene oe an opt 
four veterinari he city has 13 churches. of various nomina- 
, Episcopal, Evangelical Free Church, 
Brethren, Lutheran, Methodist and 
y o= Waseca has five pubdlic schoois - 
high, and one high school, There are 
Tae Desens Schools have a total en- 
parochial schogls disclose 
in Eescee is the Southern 
Schcol innesota, with 275 
students, i ocggnizations 
are focetes in 3 a, 3 2ers , Foy Scouts, 
Chamber Commerce, Ci x Lioas Ciut 
Sactonat: Farmers Organiz Toastiasters, 
ViF.U. Post ae Waseca Susi Ss Club, 
, United Fun rornd peer Re an Party, 
a Waseca & i Id has two 
eS Jou 
ed weekly 
See 
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2 there are two banks and 
association in AUR LO it has a first class U.S! Post Office; 
26 manvfactu sents with Brees empl ieyess ang an-annual 
payroll of $4, nas ae wholesale houses with annual sales 
of $7,915,090 s with ennual sales of $10,640,000. 
There are 41 se Reseaeresenent s 9/ reflecting annual 


receipts of $828, 


27. W-0O's proposed daytime primary service area is essen- 
tially circular except for expansion ia a southwesterly direction. 
It reaches to a distance of 50 miles to the north of Waseca, 56 
miles to the east, 58 miles to the south, 72 miies to the southwest 
aad 46 GaSe to the west. 10/ Approxia rately 10% of the) ppoposes 
station's service area would fall in Towa, ‘ 

28. As to renumbered Issue No. 1, W-O's proposed day- 
time coverage would be as follows: 


Contour (av/n) Population Area (sa. mi. 


2.0 177,167 3,076 
0.5 374,241 : 10,003 
9/ Incluced in the Gl service establishments are 18 personal service 
establishnmeats and eight repair services. 


10/ Based on an antenna efficiency of 186 nv/m and Srodnd conductivity 
Values for the area from Figure M-3 of the Commission! s Rules. 
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~ 29. Two sta namely, WCAL and WCCO provide primar 
service (0.5 mv/m or g 2x) to all of the proposed rural primary 
service area, 59 serve p ions and a minimum or 10 and a maximum 
of 24 serve any one portion eof. .The proposed urban areas to 
be served would include the communities of Albert Lea (population ~ 
Faribault (population - 16,926); Mankato (population - = 
N i2ld (population - 8,767); Owatonna (population - 
Wells (population - 2,897) and Waseca - ail in Minnesota, 
four and as many as seven stations provide primary service 
(2.0 mv/m origreater) to these communities. Waseca is served by 
Stations WCAL 2 KYMN (CP); while Northfield has Station WCCO; 
Stations KYSH and XTOZ are located at Faribault; and in Owatonna 
s Station KRrO. he i are all located in Minnesota, 
csota have heretorore been set 


posal complies with 47 CFR 
renumbered Issue No. 3. 


Renumbered Issue No. 5 


31. Oa July 2, 1968, the Minneapolis Area Office of the 
notice that the proposed antenna structure ox Station 
a menance to air navigation. The determination 
nm August 12, 1968. Accordingly, it is found that 
satisfactorily met renumbered Issue No. 5. 


KYSM - Mankato. Minnesota 


32. As referred to in the preliminary statement there is 
the Suburban issue directed to both applicants. It is apparent that 
the Commission designated the Suburban issue against this applicant 
because it is obvious that KYSM conducted virtually no programming 
surveys although its proposed areas and populations would be more 
than doubled, 


} 33, Robert E. DeHaven is general manager of Station 
KYSM-AM and FM in Mankato, Southern Minnesota has been in busi- - 
ness in Mankato for 55 years and XYSM-AM is now in its 30th year 

of operation, while the FM station is completing 20 yoars of service. 
DeHaven has been with KYSM for 29 years and is in his 15th year as 
General Manazer. He is past president of the Minnesota Broadcasters 
Association, past chairman of the State "Voice of Democracy Contest" 
and at the present time is Secretary-Treasurer and a board member 

of the Minnesota Broadcasters Association. Currently, he is a 
member of the Minnesota State Industry Advisory Committee and member 
of the Advisory Group Governor's Task Force on Crime Prevention. 


———— 
Ti? 47 CFR 73.185(5)(1) requires a signal of at least 25 mv/m over 
the business and factory areas of the city with which the station 


identifies. 
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Virtually ail of the staff has been with the station for many years 
ané they are, for the most part, natives of the present) or proposed 
gain area in Minnesota, There is, however, no evidence] indicating 
that any of the stati Tani sa with the proposed gain grea in 
Towa, DeHaven was the only + who testified at 

hearing on behaif of KYSM sponsored KYSM 0 Exhibit! No. 
Attachment exhibit referred to reflects thac over a period 
of several ces cludin 2, 25 26 and july 2, 1968 De Haven 
intervicwe 
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=e 12 persons 
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eis ant City 

County, Minnesota 
morticiar Ara. ; e owner in St. 
EERO 23; fed Ringhofer, Executi 
Commerce, Owatonna, Stecle County, Minnesota; 
Agent, Watonwvan County, Minnesota; Mrs. Donna 
it to the County Agent, Martin County, Minnesota; 
late County Agent, Sibley County, Minnesota; 

36 ee Agent, Scott County, Minnesota; Marvin Lee, 
Associate Cow RSs Rice County, Minnesota; David H 
Agent, Dodge County, Minnesota; and Paul Sandager, Coun 
Cottonwood Couns Minnesota, 


35. DeHaven testified that he again contacted five of 
the individuals mentioned in paragraph 34, suvra, the week preceding 
the evidentiary hearing. 12/ These interviewees are: Mrs. Joan Walters, 
George Swartz, Marvin Lee, David Hanson, and Paul Sandager. 


36. Completely integrated with the KYSM-AM and FM broad- 
cast operations is a functional music business with accounts located 
throughout the proposed Minnesota and Iowa gain areas. | The functional 
music is transmitted over a sub-channel of KYSM-FH. KYSM-FM sinulcasts 
KYSM-AM throughout the day and simulcasts NBC newscasts| at night. 
Functional music receivers can beswitched over the regular AM-FM 
programming and sometimes-this is done. DeHavea contends that there 


| 
were discussions of the AM-FM programming wita business! and professional 


people in the gain area while servicing and obtaining new functional 
music eccounts. The applicant stresses that constant personal con- 
tact by DeHaven and the station stafi is maintained in the field with 
its functional music sudscribers. The applicant suggests that in 
practically all of these contacts the broadcast activities of the 
station were discussed: | 
12/ The record reflects that Southern Minnesota proposed to present 
Zits direct case in writing, At the evidentiary hearing counsel for 
W-O and the Broadcast Bureau objected strenuously to permitting 
DeHaven to oraily testify about the "last minute" contacts with 
these five individuals. Grave doubts exist eo this evidence 
should have been received but nevertheless the te imony of DeHaven 
will be considered here as the writer did not seein 4 the d 
evidentiary hearing. 


pp. > 
37. The testimony of DeHaven respecting certain inter- 
views is as follows: 


Roberts: Q. Mr. DeHaven, could you tell us briefly 
what the conversations were that you had 
with these peopie? 


A, I explained the reason for them in ny 
cail which we went through the program schedule 
of KYSM. I pointed out the time of -- 


Q. Did you say you went through the program 
schecule? : 


A, Yes, sir. i. read through the program 

schedule with them and pointed out the time 
_ that our market reports and Farm Information 
. Programs were on the air, 


PRESIDING EXAMINER: [Tne author of this Initial Decision was 
not the Presiding Examiner]. 


Q. Is that the same program schecule which was 
included in Exhibit 3 - attachment 5? 


PRESIDING EXAMINER: Q. Now, you say you went through the 
program schedule with each of these individuals. 


THE WITNESS: A. Yes, sir. 
PRESIDING EXAMINER: Q. And what did you do? 


THe WITNESS: A. I pointed out the times of market reports 
and farm information. And asked them for an 
opinion and in all cases they stated we were 
doing the programs at the proper time to reach 
the farmer and they all so agreed as I said 
before co send us news releases on their 
activities in their county. 


PRESIDING EXAMINER: Q. Did you discuss with these individ- 
uals any of the other programs in your 
program schedule? 


THE WITNESS: 4. I did, sir, 


PRESIDING EXAMINER: Q. Did you indicate which ones you dis- 
be cussed and would this be the sane pro- 
grams as were discussed with all of these 
individuals, 


THE WITNESS A. Yes, sir, 


PRESIDING EXAMINER: Q. All right, what are the programs dis- 
Ss cussed with then? 


A, For inst eS in cur discussions o2 

religious erence, we talked abeut the 
Lutheran Hour which is one ox our.NBC pro- 
grams and the Catholic Hour and the Billy 
Graham show. | 


PRESIDING 3 EXAMINER: Q. Are these all programs broadcast on 
Sunday? 


PRESIDING EXAMINER: A. Ail right. 


Q. What was the purpose of your discussion 
of these programs with these various county 
agents, or persons in that category of 

activity? | 


THE WITNESS: A. The County agent is probably one of the 
. best informed people in the county to get 

this information about the dackground of 
the people, che type of people that they 
are programming to, They can tell you the 
number of churches in the community, in 
the county. Their den Sn RES 
have this knowledge. 


ITNESS (added); A. In a general discussion with these 
people, I went into many piases of th 
likes and dislikes of the Sealers 
their music tastes, 


| with 


PRESIDING EXAMINER: Q. What comments did you receive 
respect to the religious programs) 
your schedule from these various individuals? 


| 

THE WITNESS: A. Our entire area, All counties in our 
present areca and our gain area are pre- 
dominantly Lutheran. Next is Catholic 


and then the other Christian demoninations. 
PRESIDING EXAMINER: Q. Now, you are stating your opinion? 


- THE WITNESS: A, This is my findings from all of these 
interviews, sir. 


PRESIDING EXAMINER: Q. When you say "all of these interviews, 
are you confining yourself to the last six 


named individuals or are you including all 
persons? | 


THE WITNESS: A. All persons. i 
PRESIDING EXAMINER: Q. All persons whom you interviewed? 


’ THE WITNESS: A. The original group. 


PRESIDING EXAMINER: 


THE WITNESS: 
PRESIDING EXAMINER: 
THE WITNESS: 


PRESIDING EXAMINER: 


THE WITNESS: 


PRESIDING EXAMINER: 


le 
| 


THE WITNESS: 


PRESIDING EXAMINER: 
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Q. Including the original persons inter- 
viewed? 


A, Yes. 
Q. As reflected in your Exhibit 3? 
Yes, sir, 


Q. What comments did they give you re- 
garding your programming schedule from 

the standpoint of the religious program- 
ming included therein? I just want to 
refresh your recollection that chis may 

be helpful. You have indicated in your 
testimony that you pointed out the specific 
religious programs you proposed to bring to 
their areas and what comments if any did you 
receive after you so pointed out your pro- 
grams of a religious nature? 


A. Yes, sir, 


Mr. Davidson at Dodge County and Mr. 
Hanson commented that the religious pre- 
ference for his county is predominantly 
Lutheran, followed by Catholic and other 
Christian denominations, 


He also remarked that their musical 
taste was for the modern and old standard 
tunes, ‘ 


A few of the so-called country Western 
and old time music is desirable in the early 
morning but do not overdo it. 


Mr. Hanson also said he would be pleased 
to supply KYSM with news releases. 


Q. Do you have any other quotes or comments 
from any of the others? By the way, I am 
directing myself to counsel before the wit- 
ness answers my last question, I previously 
indicated six additional individuals. TI 
think I may have been mistaken, That should 
be five, 


A. Five, yes. 


Q. All right. To get back to my question-- 
do you have any other quotes or comments 
from the four other individuals? 


1 
App. 39 
THE WITNESS: A. Marvin Lee of Rice County ecpriaed 
= that in the Northwest Corner of the county 
there are quite a few Bohemians and that 
they preferred some of the old time music 
in the early morning hours but other than 
that, the majority oz the people! in the 
county would prefer the popular and standard 
tunes of the day, 
| 
Mr. Lee also will send us news releases 
on a regular basis, 


38, DeHaven t fied zeneraily th 
tacted were satisfied wi 2 
Mrs. Donna Torgerson, 
mntly schedu zsran, “Health and 
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s heretofore noted in paragraph 16, Chart II, suora, 
there are anties in Minnesota and 15 counties in Ipwa included 
in KYSM's ¢ gain area, In other words, there are a total of 
41 new coun involved in the proposed gain area, Only 12 pexsors 
were contac by DeHaven who reside in Minnesota. The record re- 
flects that DeEaven did not interview any individuals in the 15 Iowa 
counties. Still putting it another way, the large gain| arca em- 
braces 414,839 persons in 14,065 square miles, yet DeHaven only 
interviewed 12 individuals in this proposed large gain ‘area, The 
explanation way more contacts were not made respecting the KYSM 
here involved was generally that DeHaven did not have sufficient 
time to interview more people, rather he interviewed people when 

he was on other business matters, As an illustration, part of his 


Lime 


testimony is as follows: 


Mr. Walck: Q. Mr. DeHaven, you did not |see fit to 


contact any ministers or ministerial 
associations in this gained area here? 


THE WITNESS: A. It was not--I just did not have the time. 


. 
Mr. Walck: Q. I see. 


Ané is that also the reason, siz, for the 
other counties here? I notice here in Iowa 
are 7 counties that will receive full 
coverage and also in Minnesota there are 
counties like Dakota where the gain area 
will be 95 per cent, Bower will de 8C per 
cent and Jackson will be 100 percent, and 
there have been no contacts made of any 
kind. Is that also because pf the matter 


of time? 
A. Yes. 


Mr. Walck: 


THE WITNESS: 


Mr. Walck: 


THE WITNESS: 


PRESIDING EXAMINER: 


THE WITNESS: 


PRESIDING EXAMINER: 


* 


', THE WITNESS; 
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Q. There. was no sufficient time? 


A. I would say yes to that question but T 
would like to add that we, for example, you 
mentioned Jackson, the city engineer at 
Jackson is the former city manager of Mankato, 
Tae presideat of the Bank and Mayor of the 
city is a former announcer of KYSM's, I 
also have several Muzak accounts in the town. 
We have this knowledge of 

ha 


thar I do not heave 


ticularly in coan 


Q. All right, I do not see any showing, 
six, Can you tell me, did you make any 
contacts befere you fikd your application 
in connection with the gained area? 


A. Again I hate to sound repetitious but 

we are constantly making contacts and talking 
radio, not only in selling radio. but again 

in all of our endeavor-- 


Q. You made no contacts or interviews or 
conducted no interviews of the kind that 
you had described today where you showed 
a proposed programming schedule to the 
individual, is that correct? 


A. You mean formal. 


Q. Interviews of the same kind that you 
have been telling Mr. Walck about, prior 

to the time you filed your application for 
example, you did not show-- you did not 

got (sic) out and show your program schedule 
to any individuals and ascertaia their views 
about that program schedule or programming 
needs or desires? 


A. Yes, when you are selling radio, you 
carry a schedule with you and you have to 
explain the schedule in order to interest 
the man even iz he is buying an announce- 
ment show-- 

* * * * 
A. Last spring I accompanied one of my 
salesman to Bella Plain, (sic), Minnesota. 
That is in Scott County, which is in the 
gain area, There I contacted Mr. Andy Johnson, 
proprtetor of a restaurant and filling 
station, 


PRESIDING EXAMINER: 


THE WITNESS: 


“THE WITNESS: 


PRESIDING EXAMINER: 
THE WITNESS: 


Mr. Walck: 


Mr. Roberts: 


PRESIDING EXAMINER: 


THE WITNESS: 


THE WITNESS: 


MR WALCK: 
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Q, Was the purpose of that contact to 
solicit advertising? 
A. Yes, six, but in the course of the 
solicitation of the advertising our schedul- 
ing and our programming was explained to 
him so that we could arrive at the proper 
timing of his advertising. | 
; | 
* * * % 
A. I also contacted Mr. Peebles in Scott 
County near Jordan, 


Q.. Was that. for the same purpos 
A. Yes. 
Q. I am not interested in contacts for 

selling stuff. I am interested in contacts 


in connection with the service of needs of 
the community. 


Q. Mr. Walck, the Examiner asked a question, 
| 


Q. I am through with my question, The 
witness can respond to Mr. Walck!s question 
now. Can you answer his question? 

| 

% % ah t 

| 
Q. Mr. DeHaven, referring to page 6 of 
your affidavit, the first sentence where 
you say "Through my recent survey and 
personal Garces 

: 
Now, are those expressions synonymous? 

In other words, does "survey" mean anything 
other than the personal contacts; that you 
have listed here? i. 

| 
A. As I have said over and over, speci- 
fically this is the survey but personal 
contacts are something that go on all 
of the ‘time with people in the area, in 


the gain area, too. 
Q. When you say "survey," here,| are you 


referring to. the six people or total of 
eleven, eleven or twelve? 


i 
A. Yes,. sir. Be: 


Q. This is your survey. When ypu say 
“survey ," that is what you have in mind? 
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THE WITNESS: A. Yes, sir. 


4O. Tae record is void of any evidence that demonstrates 
that this applicant made a genuine endeavor to survey the needs of 
the proposed gain area to mect the burden of proof that is directed 

© it, As previously observed the limited survey was conducted only 

Minnesota. No survey was attempted in the iowa portion of the 

proposed gain «rea. In Rice County with a population of 38,988 
persons, only one person was interviewed, and likewise in Sibley 
County with a population of 16,228 persons again only one person 

as interviewed, In these two counties the two individuals contacted 

ere Associate County Agricultural Ageats., In Scott County the sole 
individual interviewed wes the County Home Agent. Scott County 
Ras a population of 21,909 persons. 


. 
its reply t i att “innesota Supply Compan viously seeks 
fo circunve yires as laid down in Mins! (see paragraph 
writer that this ap- 
in a realistic effort 
to ascertain ¢t i i Thi in substance advances 
the argument in i apt I met the burden of proof 
relative to the Suou owing manners 


“xysM has examined the gain area in numerous 
ways -- informal contacts of business and professional 
-men in the gain area, collection of statistical data 

. about the gain area, travel throughout the gain area, 
membership in statewide organizations which are con~ 
cerned with the gain area, general knowledge of the 
gain area acquired through long-time state residence 
and long-tine operation of stations near the gain 
area, as well as some ‘formal’ contacts in the gain 
area," 


42.. Assuming, but not conceding, that Southern Minnesota 
had accomplished the foregoing, it still remains that there is nothing 
sin the record to demonstrate as to how the proposal of KYSM couid 
ghelp meet the new srea's needs, As in Minshall, the applicants here 

ere directed to provide full information of the steps that they had 
fesees to be informed of the real needs and interests of the proposed 
areas to be served, The record is silent of any substantial evidence 
®that the questionable sampling of views of 12 individuals in this 
large area is to any degree adequate for a determination that the pro- 
posal here involved would fulfill the needs of said area, (See para- 
peters 34 and 35, supra). : 
4 


42. One further point should be added in connection with 
_the KYSM showing relating to the Suburban issue and that is, it can 
hardly be construed that DeHaven interviewed a cross-section of the 
population, Most of the individuals that were interviewed were con- 
nected with one facet of public life, The applicant argues that the 
same demographic and geographic characteristics of the present ser- 
vice will prevail as it relates to the proposed service, The 
record does not bear out this contention, 
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is significant to point out here that 
the argument because of its past ex- 
=S$ present service area a "meaningful 
impertance as it relates to'KYSM, This 
y just one Siiple illuscration, | (See re- 
KYSM provices service to its interference- 
tely 20 miles to the southwest ifrom Mankato. 
rowever, would extend service |to a distance 
me ¢irection and thereby providing primary 


ely an additional 85 miles. | 
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Waseca-Owatonna 
renumbered Issue No. ‘. which again 
Sudurbana le < relates to The Waseca-Owdtonna Broad- 
ing Company, ses 0.5 av/m service to 374 Bs 1 persons 
ver 10,003 square ate ae 2.0 mv/m service to 177,167 persons 
over 3,076 square mi In its application W-O holds itseif out 
to sexve Waseca, Owatonna, Waterville and New Richiand, Minnesota, 
Waseca is presently served by Stations WCAL and KYEN (CP) , North- 
field, Minnesota; Station WCCO in Minneapolis; Station KDHL at 
Far ibault, Minnesota; Stations KYSM and XTOE at Mankato, Minnesota; 
and Station KRFC in Owatonna, The record also demonstrates that 
additionally, the urban areas that would be served intlude Albert 
Lea with a population of 17,108 persons, Faribault with a popula- 
tion of 16,926 persons, Northfield with a population loz $,707 
persens,.and Wells with 2,897 persons. These cities are all in 
Minnesota, As heretofore mentioned, Waseca has a population of 
6,102 persons while the population of Owatonna is 13,409 persons. 
W-O presented no specific detailed information as contemplated 
by Section 307(b) on the communities involved except Waseca. See 
paragraphs 46-54, infra. Rather, it presented some general statistics 
embracing the entire area which are of doubtful value! for the reason 
that the information on these communities was not specific and 
detailed. Although approximately 10 percent of the proposed gain 
area is in Iowa, this applicant evidently expended no effort in an 
endeavor to survey the Iowa portion of the proposed gain area. The 
statistics presented on the proposed gain area, since) given in the 
realm of generalities, are neither sufficient nor desirable for 
evaluation in this proceeding. | 
46. There were two witnesses on behalf of W- O that testified 
relating to the Suburban issue. Richard H. Darby, an attorney-at-law, 
is a partner in W-0 and was born in Owatonna, which is approximately 
15 miles froin Waseca, Darby was raised in Owatoana and attended schools 
in that city. Following college and military service he returned to 
Owatonna where he was employed until sometime in 1954. He then moved 
to Winona, Minnesota, which is approximately 100 miles from Waseca, 
Darby's mother resides in Owatonna and he has made long-time frieads 
-in his home town throughout the years. It is apparent from the record 
that Darby is reasonably familiar with the city of Waseca as well as 
Owatonna, When asked why the name "The Waseca- Owatonna Broadcasting 
Company" was selected, Darby testified that since Owaitonna was his 
home town he thought some Sigestnees might be generated from that area. 
Further, he sta ted that most of the programming emphasis will be 
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on Waseca since Owatonna is already served dy a local station, KRY 

le, however, had no estimates as to the amount of revenues that covid 
be realized from either Waseca or Owatonna, Now, as mentioned above, 
the application reflects that the applicant intends to serve Waseca, 
Qwatonna, Waterville, and New Richland along with their surrounding 
e@reas, It is to be noted here that there are no AM stations euthorized 
. for either Waterville or New Richland. 


) 47. About two weeks before the application was filed, 13/ 
* Darby visited Waseca for two consecutive days, He drove about Waseca, 
, and observed various features of the city. Darby examined the phone 
book to ascertain the nature of civic, fraternal, governmental, 
religious and other types of organizations in Waseca, He found there 
Listings for) various manufacturing and agricultural institutions 
and schools, including the Southern School of Agriculture and Exper- 
iment fam, hatcheries, a poultry processing plant, and the Birds 
Eye frozen foods plant, He also found listings for the high school 
as well as elementary and parochial schools, and for several de- 
partments of the city government, such as city clerk, city engineer, 
civil defense, municipal court, and police and fire departments. 
Among the county offices were the highway department, sherif£, welfare, 
& Juvenile probation and county agent. Waseca also has a federal select- 
ive service office. 


48. Darby further observed that recreational facilities 
such as fishing, boating, swimming, camping were available in the 
area, He also observed the county fair grounds and the city-operated 
hospital, Among the civic and fraternal organizations he noted were 
the V.F.W., The American Legion, Citizens Action Committee, Masonic 
Lodge, a farm cooperative, the Chamber of Commerce and a Veterans 
Service office. He knew that Waseca has two newspapers, the Journal 
and Herald, each pudlished weekly, as well as a shopper's guide. 


49. After the application was filed in January, 1966, 
Darby requested Aif Larson, Manager of the Waseca Chamber of Commerce 
to contact representatives of Waseca business firms and residents to 
obtain their reaction respecting the establishment of a local radio 
station, Larson did make certain contacts, 14/ Included in the Larson 
contacts were Mayor Carl Swanson of Waseca; Reverend Robert Salstrom; 
Rarlen ae Superinteadent of Schools; William Patton, an attorney; 
County Agent Roger Wilkowske; Gene Driessen, a city alderman; 
Phil Hasselquist of the Housing Authority; Jerry Rutledge, who helped 
write a new ordinance for the city; Ken Patterson, a member of the 
Planning Commission; Walt Kinder, of Kinder Furniture Company, who 
is on the City Water and Light Board, ane other businessmen of Waseca, 
In his survey Larson received various suggestions for programming 


‘13/7 The application was filed in January, 1966. 


14/ There is a discrepancy in the record as to the actual number of 
contacts that Larson made in 1966. At one place the figure is 16 
and at another point 17. However, this discrepancy is immaterial, 


Also, see paragraph 52, infra, 


App. 45 ~ 


such as City Council SOS and School Board meetings, 15/ Larson, 

however, kept no notes cx records of his February, 1966 contacts. 
rson was reaarkably inéefinite as to how he reported back to Darby 

as a result of his interviews with these 16 or 17 persons in Waseca, 

He testified i ver as to how he reported to Darby as follows: 

"I don* t know , there must be some correspondence on it, 

I can't reca whetk he CoRLSe me or I calied him, Ij can't just 

renember," "I think the record will show I trans- 

mitted some : ation to him [Darby]" and then again on 

cross-exanin a when asked "Did you keep any records| of where 

and when Sa ee lews took ce The answer was categorical- 

ly "No," On February 10, 1966, Larson wrote the following letter to 

W-O0's Washington coun sel, which ce as follows: 

| 


"Upon request of Mr. R. HL Darby, I wish to 
inform you that the following names have shown evidence 
of interest in establishing a radio station in Waseca, 
Minnesota, 

"Mr, Ken Peterson, Stucky's Drug Stoze and Gift 
Store, Waseca; Mr. Rickard Sankovitz, Fi Fee National 
Bank, Waseca; Mr. Roy Christenson, Farmer's National 
Bank, Waseca; Mr. Gene Driessn, Galligan Soft Water, 
Waseca; Mr. Walt Kinder, Furniture and Undertaking, 
Waseca; Mr. George Kastelle, Clothier; Mr. PHil 
Hasselquist, Buick eee Reese Mo Curt Sjoberg 
Ford Garage, Waseca; Mr. Jerry Rutledge, Waseca 
ara Tasurance Co.; Mr, Bruce Luadholm, Wasleca; 
“Mr. Bill ene waseca torney; Mr. Son Dorjahue , 

- Sonne Mr Wi County Agent, Waseca; 
Mr. Harlen ies ucent of Schools, 
Waseca; Past : : S om, Waseca; and He. Bob 
Mishex, Mishek Supply Co., Waseca; 

"I have contacted these people, eithdr in 
person or by telephone, and there is definitely a 
most favorable acceptance to the idea that the sta- 
.tion be established here. There are other individuals 
who have expressed their view points on this favorably, 
I can state, but I feel that the names that Ii have 
submitted are of those who carry a great deal 
in our community, I forgot to mention that o 
Carl Swanson, is also very much in favor of t 
particular project, 


"Sincerely yours, 


(signed: Alf Larson) 


Alf Larson 
Chamber Manager," 


15/ The record indicates that the City Council and Schopl Board : 
meet at night. The W-O application is for a daytime station only. 
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; 50. After writing the ter under date of February 10, 
i966, Larson testified that sometime in April, 1968 at the request 
Of Darby he again contacted cer y residents to obtain a2 
_gurrent report for locai needs i for programming. Larson 
ontacted essentielly the same individuals that he had discussed 
the matter with in 1966, along with a few other persons, He testi- 
fied at that time he contacted "I would say about 20, or so, 15 or 
20. " 


51. Among the suggestions for programming which Larson 
veceived as a result of the April 1968 interviews were the following: 
g@nnouncements of street closing; announcements of shoplifters in the 
Vicinity; broadcasting school announcements of closings and special 
Activities and events; stom warnings; special alerts in case of 
disasters; 2agzricu information; announcements of road blocks; 
local advertising ns; medical 
announcements and ; and announce- 
ments; community i about working 
hours for seasona 


52.' The following month, which was May, 1968, Darby forwarded 

80 questionnaires to Larson. The questionn ires contained only one 
question namely, "In what way can an AM caytime radio station serve 
the needs of the community"? Larson mailed out 30 of these question- 
naires to various civic leaders in Waseca, . It was his epinion that 
S80 questionnaires were too many to send and he mailed the question- 
naires to people thought w “nore progressiv2". Of the 30 
J out only 16 answers were received 
xd rby for the latter's perusal. 

ivic ; who answered the questionuaires 
Larson had interviewed previously. 
submitted from three bankers, two 
ministers, the Supe of Schools, a druggist, an attorney, 
the sheriff, the count , the president of the United Fund, 
the superintendent and an assistant professor at the Southern School 
of Agriculture, a manager of a water conditioning service, a motel 
owner and Larson, The following chart indicates the Waseca residents 
that were surveyed, their positionsand a brief summary of their 
suggestions. 


S 
questionnaires mailed ou 


by him which were 
Generally speaking, 
were most of the pe 
Completed questionnz 


eangad 


Interviewee's Interviewee's Summarized Suggestion 
Name Position 
R.P?. Sankowitz Vice Presiden A new station could 
. | 
First National certainly play a role 
Bank of Waseca in Waseca's industrial 
expansion. 
Solomon A, Bass Pastor, First School and church 
Methodist activi ities could be 
Church roadcast. 


M, W. Van Putten Superintendent Give students an op- 
of Schools portun vity to perform 
via rafiio in special 
events|, music special 
subjects and in general 
present local talent for 
recognition, public en- 
joyment and for learn- 
ing experiences. 
Wa. G., Draeger Assistant Vice More time and more 
dap President complete coverage 
Farmer's National for emergency 
Bank purposes. ... 
z ! 
Kenneth §, Peterson Druggist Need for local news, 
5 announcements, Storm 
warnings on a full 
daytime basis. 
| 


~ 


Robert Salstrom Pastor, Five minute early 
Evangelical Free morning devotion 


Church 


Lawrence T. Gallagher Attorney Needed to help 2 
community that is 


developing industrial- 
ly, _ commercially and 
residentially 

Presi gem A news media and 2 


Farmer's National good local ad- 
Bank vertising media 


Roy M, Christenson 


Sherifs For tornado warnings 
and other type of 
disaster warnings. 


Donald D. Eustice 
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Chare I (continued) 


Exhibit No. 6 
Questionnaire Interviewee's Interviewee's Summarized Suggestions 
Nane Position 16 
Q-10 Roger Wilkowske “Waseca County For recreational 
Agent and educational 
information; already 
has two such programs 


Q-11 Edward C, Frederick Superintendent School news; use by 
| Southern School Clergymen and industry; 
of Agriculture valuable as a status 
and: Experiment symbol 
Station 
Q-12 Gary Sheldon Assistant Programs with 
Professor Southern spiritual emphasis; 
School of Agriculture use to promote 
Waseca's role as 
a county seat 


E. F. Driessen Manager of Promote the general 
& & 
. Culligan Water welfare of our com- 
Conditioning munity and area 


M. C. Johnson Automobile A help in time of 
Dealer and emergency; will help 
President, the merchants better 
Waseca United merchandise their 
Fund products 


Glen A, Tews Motel owner Weather, community 
and Real events, news, em- 
Estate Dealer ployment and sales 
need attention 


Alf Larson Manager, Waseca Special programming 
Chamber of (local in nature) 
Commerce Sheriff and police 
warnings; storm 
warnings; special 
events of local 
nature 


53. Some individuals who received questionnaires phoned 
yarson and asked for instructions on how to fill out the question- 
‘naire form, Certain other individuals tried to answer their written 
questionnaires over the telephone. Larson advised these individuals 
to fill out the questionnaire and mail it in. Larson made no at- 
tempt to evaluate the answers. He forwarded them on to Darby. 

16/ Some of the people contacted have positions other than that set 
out on the interview form, For instance, Pastor Robert Salstrom (Q-6) 
was not only'a clergyman, but was a member of the Waseca School 
Board, and Eugene Driessen (Q-13) besides being a businessman, was 

a city alderman, ~ : 
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54. W-O contends that to meet the needs and desires of 
Waseca as ascertained by the methods which they employed, the ap- 
plicant proposes certain programs which are to be entitled as 
follows: (i) News, Area N (2) Morning Worship and Hour of 
Faith; (3) Forum; (4) Community Bulletin Board; (5) Around th 
Torm; (6) School Roundup; (7) 1170 Club, Wake-up Time; (S) Market 
Report; (9) Sports Final and Live Sports Coverage; (10)! Weather 
Forecast; (11) Nant Ads; (12) State College Report; 17//and (13) 
News, announcements and programs involving city an¢ county offices. 


The record i: 
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the young ment of the community 


ns 
oo 


rere 


1 
e 


bh 


56. As has been set out above, one of the partners of 
W-O engaged the Manager of the Chamber of Commerce in Waseca (Larson) 
to conduct a survey in Was The pattern of this survey is in- 
ot be construed as an adequate survey of the 
For 
instance, no surveys 
field, Owatonna, Wells, W : or New Richiand, The first 
five cities just named alone have a total population of! 50,340 
persons. There is nothing in the record that justifies or ex- 
plains why surveys were not made in these comm nities so that W-O 
could conceivably meet the burden of proof under renumbered 
Issue No. 4, And, as previously mentioned, no survey was made in 
the proposed gain area in Towa. 
| 


Station KDHL - Faribault, Minnesota. 


57. Station KDHL operates an auxiliary studio in Waseca 
and broadcasts from this studio at least one hour eaily between 
10:00 and 11:00 a.m., Monday through Saturday. It broadcasts local 
Waseca news and pudlic announcements as well as Waseca Football and 
basketball games. 

58. Darby and Larson were cross-examined at length re- 
garding the exact role that Station KDHL plays in Waseca's affairs. 
Both witnesses were vague and inconclusive about the broadcasts 
from this station, It is apparent from the record that) neither 
witness was familiar with the service being rendered the Waseca 
community by the Faribault station although Larson testified on 
direct examination that evening newscasts from KDEL frequently 
carried Waseca news. However, the witness was not a consistent 


Sy a aE : Pa = 
17/ The Souzhern School of Agriculture, a branch of the; University 
€ Minnesota, is located in Waseca. 


eee ener to the station, fson, as t namber of Commerce manager, 


has appeared on KDI, as ne stated, that he dic : t over the station 


R 
sever al times in connection with the wase atennial., While Larson 
advocated 2a local station for Wase rspectli he testified 

as follows 


‘PRESIDING EXAMINER: Q. Do you know of any instances 
where any individuals tried to 
contact KDNL and were turned down 
for such announcements? 


THE WITNESS: A: No, nor do I want to imply that 
‘we are dissatisfied with KDHL but 
they serve four towns and we feel 
that we would get a little better 
service if we had our own station, 


59, Both Darby and Larson were of the opinion that Waseca 


should have < local station which would be a distinct advantage to 
Waseca and its environs, 


CONCLUSTOXNS 


60. For consideratioa here are two applica rtions, one is 
the application! of Southern Minnesota Supply Company, licensee of 
-Station KYSM in Mankato, Minnesota which presently operates with 
250 watt, unlimited time on 1230 KNz. It a now Soe authority 
to operate a new Class II station on 1190 KHz, 500 watts, 5 Kw-IS, 
DA (CH), DA-N unlimited time at Mankato. The osteo apptication, 
which is mutually exclusive with the application of KYSM, is one 
for a construction permit seeking now to operate a Class II station 
on 1170 KHz, 1 Kw, D, at Waseca, Minnesota. The applicants for 
this authority are Edwin B. Darby and Richard H. Darby d/b/as The 
Waseca-Owatonna Broadcasting Company, 


61, As it relates to renumbered Issues 1, 2, 3 and 5 
the conclusion is here reached that both applicaats have met the 
burden of proof as to these four issues where applicable. to each 
applicant, 


62. It is appropriate at this juncture to consider re- 
numbered Issue No. 4 which is commonly known as the Suburban issue, 
It applies to both applicants. The Broadcast Bureau correctly 
points out that each applicant must mect the requirements of that 
issue before being entitled to Section 307(b) consideration under 
renumbered Issue No, 6, See Louis Adelman, 28 FCC 42, 18 RR 97 
(1960), affirmed sub nom. Guinan v. Feceral Comnunications Com- 
mission, 111 U.S. App. D.C. “271, 297 F.2d 782 Se 

issue as it applies to 
fact aad conclusion of law this 
says in part: 


| 
submitted that KYSM 
was not ailed and documented 
program burdea of proof under 
the issue decaus rpplL ion was filed prior to 
the 1960 Program Poli : . Should this argu 
ment be rejecteé deca ck of case precedent 
on the point, the stand pe applied to the KYSM 
showing is whether, by some means, such as local 
residence, broadcas <perien statistical knowl- 
i residents in the 
organizations, 
familiarity with 
means that 
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64, This statement by KYSM reacily demonstrates that the 
applicant did not in any respect conduct programming surveys in 
response to renumbered Issue No. 4. The Commission specifically 
said in that issue that there was to be made a determination as to 
the efforts made by both applicants to ascertain the communities 

interests of an < to be served and the means by which 

icants propose to those needs and interests. This 

as observed above arag ed a term 
.that it connotated as "suffi 2 so doing 
substituted its judgment for that of the Commission as| set out in 
renumbered Issue No. 4, The witness DeHaven conceded that he did 
not interview any indivicuals in many Minnesote counties and all 
of the Iowa counties here involved for the reason that he did not 
have sufficient time to do so. The record is silent that any 
individual connected with this applicant approached any resident 
in the Iowa gain area concerning the KYSM proposal. | 


65. The Southern Minnesota representatives contacted 

only 17 individuals residing ia the proposec gain ar¢a in Minnesota. 
_These 17 persons who resided in only six Minnesota counties : 
although there are 26 Minnesota counties embracing the proposed 

gain area in that state. No individual was interviewed who resided 
in the 15 Iowa counties comprising the proposed gain area in that 
state, In one county with a population of 38.988 persons only one 
person Was interviewed; while in another county with a population of 
16,228 again, only one person was interviewed, In both of these two 
counties the two individuals contacted were the Associiate County 
Agricultural Agents. Still in another county with a2 population of 
21,909 persons only the County Eome Agent was interviewed. In its 
findings of fact and conclusions of law this applicant seeks to 
cixcumvent and avoid the guidelines that were Jaid down in Minshali 
ang KYSM pointedly takes the view that Minshall does not apply to 
it. .With this viewpoint, the Hearing Examiner does not agree. The 
position taken by Southern Minnesota is ‘that its present programming, 
will meet the needs of the proposed new service area jwhich includes 


see ee tates 
18/ Emphasis not added by the writer of this Initial Decision. 
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several counties in Iowa as welias in Minnesota, and consequently, 
because of its prior experience, this applicant maintains surveys 
in the large new service area in. the two states were unnecessary, 
The record docs not support any such conclusion, 


66, To bolster its position, Southern Minnesota cites the 
case of Storz Broadcasting Co, WEIX), 6 RR 2d 238, 240 (1965) and 
quotes the foliowing: 


“Where the gain area is contiguous to the area 
presently being served it can be.assumed that 
the interests are the same in the absence of a 
contrary showing." 
Storz is not a'case in point, because there the applicant surveyed 
the gai x i determined that its present programming wouid meet 
the needs and interests of the gain area. Further, in Storz there 
bs an affidavit of a vice-president of WrIX setting out details of 
e efforts made in determining the needs of the gain area prior 
to undertaking the filing of its application, Additionally, in 
Storz a subsequent survey was made which was taken because of the 
passage of time involved after the filing of its application in 
- 4961. ‘atelv the quoted portion of Storz set out 
zbove upon which Southern Minnesota relies. the Commission said: 


“WTIX has inéicated in its application that a survey 
was conducted in the contiguous gain area and that 
its present programming would meet the needs and in- 
terests of this new area; WIIX has further shown in 
its responsive pleading a familiarity with the needs 
of the area it proposes to serve." 


This obviously sheds another kt on Stora which does not support 


€ 
the untenable position oz S n Minnesota in this proceeding, 


67. The conclusion therefore is here reached that Southera 
Minnesota has not met its burden of proof respecting renumbered Issue 
No. 4. On this ground alone, its application must be denied, 


68. Respecting the Suburban issue as it relates to The 
3Waseca-Owatonna Broadcasting Company it is pointed out that in its 
application, W-O held itself out to serve Waseca, Owatonna, Water- 
ville and New Richland, Minnesota, It proposes 0.5 mv/m service to 
$374,241 people over 10,003 square miles, Also it proposes 2.0 mv/n 
service to 177,167 people over 3,076 square miles, The urban areas 
served would include the communities of Albert Lea (1960 population 
, 17,108) ; Faribault (population - 16,926); Mankato (population - 
¢ 23,797); Northfield (population - 8,707); Owatonna (population - 
13,409) and Wells (population - 2,897) and Waseca itself. 


Sa _ 69, The fallacy of W-O's reasoning about its survey in 
f oréer to meet the Suburban issue is that its survey was confined 
i to just one city, Waseca, Minnesota, where the station is proposed 
to be located, The AM stations now serving Waseca are set out in 
paragraph 45, supra. Two witnesses who appeared on behalf of W-0 
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testified relating to its endeavors to meet the Suburban issue, One 
was Richard H. Darby, a partner in W-O who lives in Wihona , Minnesota 
which is approximately 100 miles from Waseca, Darby's! mother resides 
in Owatonna and he has long-time friends in this city.| The record 
also bears out that Darby is reasonably familier with the-city of 
Waseca, About two weeks prior to the filing of the application, 
Darby visited Waseca for two days and made certain observations re- 
garding the city. As an illustration, he examined a telephone book 
to observe the nature of civic, fraternal, governmental, religious 
and other types of organizations in Waseca, In these two days 

Darby obtained substantial iaformation relative to the! various 
manufacturing and agricuitural businesses and public institutions 

in the city including such organizations as the veteran i 
tions, schools, e Chaal 

and the Masonic Ledge 


70, W-O, however, relies to a substantial extent on the 
interviews of Alf Larson, manager of the Chamber of Commerce who 
was requested to contact representatives of Waseca to obtain their 
Yeaction to che establishment of a local radio station | Larson made 
contacts with 16 or 17 representative citizens of Waseda in February, 
1966. lie. was somewhat indefinite as to how he reported to Darby 
his interviews in Waseca. But he did write a letter to Darby under 
date of February 10, 1966 setting out the names of the ipersons whoa 
me had contacted and generally stated that ' * *there jis definitel 
a most favorable acceptance to the idea that the station be establish- 
ed here," : 


71. Later in April, 1968 at the request of Darby, Larson 
again contacted certain Waseca residents respecting lo¢al needs and- 
desires for programming for the proposed local station, Larson 
testified that he then contacted, "I would say about ae or so, 

15 or 20". Included in the persons that were contacted in 1968 by 
Larson weremost of the same individuals whom he had discussed the 
matter with in 1966, 

72, In the surveys that Larson made in 1966 and 1968 no 
one interviewed was under the age of 20 years and only one woman 
was included in the interviews. There is indication from the record 
that some persons in the group were apprised that the proposal was 
for a daytime facility. 

73. The record does not support any conclusion that the 
survey of both Darby and Larson in Waseca was sufficiext to make a 
determination of the needs of the large proposed gain area here in- 
volved, 

74, There was no semblance of a survey made|in the proposed 
gain area in the state of Iowa, Likewise, no surveys were conducted 
in Albert Lea, with a population of 17,108 persons; Faribault with 
@ population of 16,926 persons; Mankato with a population of 23,797 
persons; Northfield with a population of $,707 persons; Owatonna rf 
‘with a population of 13,409 persons; and Wells with a population of 
2,897 persons, These cities are all in Minnesota. 
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75, Besides Waseca, W-O in its application held itself 
out to serve Owatonna, Waterville and New Richland, Minnesota. As 
just observed, no survey was conducted in Owatonna and the same is 
true of both Waterville and New Richland. : 


76, In Minshall the principle is laid down there that a 
survey must be made of the area to be served, Renumbered Issue No. 4 
specifically recites that both applicants are * * *"to ascertain the 
community needs and interests of the area to be served* * *", 


77. By canvas srtain citizens only in Waseca and ig- 
noring the other cities $s in Minnesota and Iowa cannot be 
burden of proof under the Suburban 
issue, The record does > any showing that W-O has mace a 
determination end has complete information oi the real needs and 
interests of the area it secks to serve in its sustained application, 
See paragraph 6, fn. 2, supra. 


78, While the conclusion has been reached that the appli- 
cations of both Southern Minnesota Broadcasting Company and The 
Waseca-Owatonne Sroadcesting Company must be denied for railure 
to meet the burden of proof under the Suburban issue, it is proposed 
here to briefly draw e conclusion respecting renumbered Issue No. 7 
which is commonly known as the Section 307(>) issue. 


79, %It is recognized that with respect to the Section 
, 307(b) aspects of both proposals, the proposal of KYSM is superior. 


80, Mankato, Minnesota currently has two AM, three FM, 


re 
(two commercial and one educational) and one television station, 
is 


On the other kand, Waseca, Minnesota has ao AM, FM or television 
station assigned to it. KYSM as proposed, would gain daytime primary 
service in areas affecting 414,839 people in 14,065 square miles. 
Seventy-two stations serve portions of the rural gain area and from 

5 to 23 stations serve any one portion. From four to seven stations 
would serve the urban gain area, 


81, At night, KYSM would gain primary service in areas 
affecting 21,250 people over 338 square miles; it would lose primary 
service in areas affecting 648 people in 28 square miles; thus, 
nighttime, there would be a net gain of 20,602 people over 310 
square miles, One station (WCCO) serves all the gain area; four 
serve portions; and from two to four serve any one portion thereof, 
Station KYSMi would bring a third primary service at night to the 
communities of St. Peter (population - 8,484) and LeSueur (poputa- 
tion - 3,310) both in Minnesota and to 554 people in 33 square miles 
of rural area, Three stations now serve all of the loss area. 


82, In addition, by changing frequencies, objectionable 
interference’ to six co-channel or adjacent channel stations would 
be removed, |As a result these stations would gain primary service 
affecting 171,660 people over 7,062 square miles, Some areas would 
gain an additional service, For instance, Station KWNO in Winona, 
Minnesota would provide a fourth service to 75.people in an area 
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tional issue directed to 
reached that KYSM has satis i me his issue because 


July 2, 1965 the Minneap i FAA issued a 
that the proposed Mi would not be 


e 


e 
a menace to air navigation and this de 
August 12, 1968. 


86, In view of the foregoing find 
clusions of law and upon consideration of th ire record in this 
proceeding it is concluded that a grant of ant lepplications 
a= 


of Southern Minnesota Supply Company (KYSM) and 7 Wasjeca-Owatonna 


a 


Broaccasting Company will not serve the public in erest, convenience 
and necessity. 

| 

| 

87. . Accordingly, IT IS ORDERED that unless an appeal to 

the Commission from this Initial Decision is taken by the applicants 
or the Commission reviews the Initial Decision on its own motion in 
accordance with the provision of Section 1.276 of the Commission's 
Rules the application of F, 3. Clements & Company, 2 Co-Partnership 
composed of F. Braden Clements, Clara D. Clements, Durant F. Clements, 
Charles R. Butler, Individually and as Trustee, James F. Macden, 
Charles C. Butler and Clare M. Genz d/b/as Southern Minnesota Supply 
Company (XYSM) for a construction permit to operate 2 new Class II 
station on 1190 KHz, 500 watts, 5 Kw-LS, DA(CH) DA-N, unlimited time 
in Mankato, Minnesota IS DENIED and FURTHER, the application of 
Edwin B. Darby and Richard EH, Darby d/b/as The Waseca-Owatonna Broad- 
casting Company for 2 construction permit for a new standard broadcast 
station to operate on the frequency 1170 KHz, 1 kw, daytime only, 


at Waseca, Minnesota IS DENIED. 
jae A 
ipAy ‘Toe 


Jay A,Kyle 
Hearing Examiner 
Federal Communications Commission 
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Appearances 


L. Adrian Roberts on behalf of Southern Minnesota Supply Com- 
pany (KYSM); Samuel Miller and Mark E. Fields, on dehalf of The Waseca- 


Owatonna Broadcasting Company; and Walter C. Milier and Earl C, Walck 


on behalf of the Chief, Breadcast Bureau, Federal Communications Con- 
mission. 


DECISTON 
Adopted July 29, 1969 ; Released August 1, 1959 


By the Review Board: Nelson, Slone and Pincock, 


1.' This standard broadcast proceeding invelves the mutually 
exclusive applications of Southern Minnesota Supply Company (XXS*) 
(hereinafter! KYSM or Southern Minnesota) and The wWaseca-Owatonna Broad- 
casting Company (W-0). KXYSM presently operates es a Class IV station 
on 1230 kHz with a power of 250 watts, unlimited time, at Mankato, 
Minnesota. It proposes to change its facilities and operate 2 new 
Class II station on 1190 KHz, 500 watts, 5 kw-LS, DA (CH), DA-N, unlin- 
ited time, also at Mankato. W-O seeks a construction permit for a new 
standard broadcast station to operate on the frequency of 1170 kHz, 1 
kw, daytime only, at Waseca, Minnesota. The two applications, along 
with two others since dismissed designated for hearing by 
Commission Memorandum Opinion a: : FCC 68-279, released March 20, 
1968, 12 FCC 2d 66, uncer the wing issues which pertain to Southern 
Minnesota and W-0: (1) areas and p 
both applicants; (2) a principal ci 
plication of W-0; £/ (3) a Sudurban issue directed to both ar 
(4) an air hazard issue with respect to Southern Minnesota; (5) a Sec- 
tion 307(b) issue; and (6) @ contingent comparative issue. Tollowing 
two days of evidentiary hearings held in July, 1968, Hearing Examiner 
Say A. Kyle issued an Initial Decision (FCC 69D-9, released Pgbruary 17, 
1969) proposing to deny both applications on the ground that both appli- 
cants had failed to sustain their burdens under the Suburban issue. In 
reaching this resuit, the Examiner followed the recomendations made by 
_the Comnission's Broadcast Bureau in its proposed findings and conclu- 
sions. With respect to W-0, the Examiner concluded that, "by canvassing 
certain citizens only in Waseca and ignoring the other cities end areas 
in Minnesota and Iowa [W-O] cannot be construed of having sustained the 

burden of proof under the Suburban issue." 


1/ The applications of Progress Valley Broadcasters, Inc. (KSI) and 
Wisconsin Radio, Inc., were dismissed with prejudice by Order of the Hear- 
ing Examiner, FCC 68M-979, released June 25, 1968. 

2/ Tne Examiner resolved this issue in, favor of W-O and the Board is in 
‘agreement with this xesolution, 
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2.. The proceeding is now before the Review Poard on excep- 
tions to the Initial Decision filed by W-O. Southern Minnesota filed 
no exceptions and has not participated in this proceeding since the 
tial Decision was released; therefore, its application 
with prejudice for failure to prosecute, pursuant to Sects 
of the Commission's Rules. In view of the forcgoing 
issue to be resolved in this proceeding is the Sud 


examination of the record as it relates 

stated, the Board concurs with the Examiner's ve 

application be denied and with his reasons ther 

findings and conclusions of the Initial Decisiory 
the areas and populations, principa 

tained in the following discussion of +0's position con 


ta Ne he 


issue and in the rulings on the exceptions in the a 


Py ° 


- | 

-3, The Comaission has long held that a broadcast licensee 

obligated to serve his entire service area, and not ju his city of 
re 


license. See, e.g., Petersburg Television Corp., 19 F 451, 10 RR 567, 
reconsideration denied 10 RR 5840 Was Legally and logically 
implicit in this obligation to s¢ “he entire servi¢e areca is the ob- 
ligation to survey the needs anc : of that area. See £13 
Institute, Inc., 10 FOC 24 632, Li R&A 2d 731, released November 16 
1967. In snort, “the Commission ex < ast permittees and 

sees to make a positive, diligent, a: 3 
program schedule designed to serve 

in areas served by the station.” 

Program Service) cast App 

Form), L Feo 2d 439, 442, 

of Section ZV (Stat t_of Program Service} o > 
Forms (Television Form), 3 FCC 2¢ 175, 173, 
(1966). Since programing esigned to meet the 


must be made i ir t nterests. 
Statement _ oF RO maission Ea Banc 2 
Reg, 7291, 2 S 36 Thus, we agree with the Examiner 


a 
= - . lh 5 

3/ Oral argument was heid before a panel of the Review Board oa July 1, 

1969, : 


4/ he foregoing principle [that a broadcaste 

gated to serve his entire service area] is a very 

old one, having been first enunciated by the Federal 

Radio Commission in 1928: ' .. - The entire listen- 

ing public within a service area of a station ee 

is entitled to service from that station . = .' (Ia 

re Great Lakes Broadcasting Co., FRC Docket No. 4900.) 

In the important Huntington Broadcasting Co. case, 5 

RR 721, affirmed 192 F.2d 33, we stated, '.. - che 
Commission has frequently held taat stations located 
in a particular city are licensed: to serve not only 
the needs of the populatioa of that city, but also 
the needs of persons residing within the. station's 
entire service area.’ 19 FCC at 476, 10 RR at 584k. 


App. 58 


W-G's failure to make any ascertainnent efforts whatsoever a) 
posed service ares outside of the city of Waseca warrants a denia 
its application. W-O's failure in this regard is particularly sig 
cant because the asplicant proposes to provide 0.5 mv/m service to 
37§,241 pezsons (160 U.S. Census) in 16,003 square miles in the states 
of Minnesoca and Lowe, and Waseca has a population of only 6,102 per- 
sons (special 1965 U.S. Census). Furthermore, W-0 represented in its 
application that it would serve four "orincipal communities" in Minne- 
sota, including Waseca, having a combined population of 22,1€0 persons. 
&, We reject as without merit W-O's claim that the Examiner's 
disposition of W-O's Suburban showing was inconsistent with Comission 
precedent 2s of March the date W-O's application was desig- 
nated for hearing, and re that the Examiner subjected the eppli- 
cant to new standards. nce W-0 to comply with Commission 
standards well established pefore the da of designation, it cannot 
claim surprise at this stage of the pro ing. Thus, on August 12, 
1965, the Commission ordered that a form de used for applica- 
tions for new AM and ™ facilities tendered on or after November 1, 
1965. Amendment of Section IV (AM anc) Eon 
application was filed on the revised form on January 
tions attached to the revised for: ovide that: " 
meke positive, diligent ané continuin 
provice ° 
of the public in the areas tO i h 


av. 


2 0 


Ae 


in that document. ) 

1968, the Comission released its © tu inion ane ir 
Broadcasting Co., ince, 11 FCC 2d 796, 12 RR 2d 502, i 

mission restated its “Zundamental policy" concerning 

of community needs by broadcast applicants. See Sicux 
ing Co., 16 FCC 22 995, 998, 15 RR 2d 961, 965 (1969). 
four basic steps expected to be followed by applicants in ascertaining 
needs, the Comnission referred to its Report and Order on television 
program forms, supr2, which, in turn, refers to the Report and Order on’ 
AM and FM forms, supra. 11 FCC 2d at 797, 12 RR 2d at 503. The two 
reports and Minshall (which support denial of W-O's application) were 
all released prior to March 20, 1968, the date W-O's application was 
designated for hearing. Consequently, W-O was on notice as to the re- 
quired Suburban showing. 


fe) 


» 


mo oe 
49 


Se 

$/ The record shows that W-0's proposed 0.5 mv/m contour extends to dis- 
tances of up to 75 miles from the transmitter and that the 2.0 nv/m con- 
tour extends as far as 31 miles. Tne following Minnesota cities, among 
others, are all located within W-O's 2.0 mv/m contour: Albert Lea, 
Ovatonna, New Richland, part of Mankato, Jonesvilie and Waterville. 

K-O Exhibic 1, page 6. Altogether, W-O proposes to provide 0.5 nv/n 
service or better to 44 comaunities in Minnesota and Lowa. 
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5. -W-O0's reliance on the Board's 
in defense of its failure to make contact 
areas is misplaced. In WKYR, the Board 
not necessary for an applicant to survey 
its outlying service 


. He 


fons) 
Qe rule o 


Municipas sroadcastinn oyen= 
195, rereased January 24, 

outside of Waseca. WKYR, which was 
lied upon dy the Board in Lous I 

24 466 (1968), «hich restated 

to outlying areas, being an ancill 


ounorys 


nounce Lo mie - reiterated 2i 1- 


in the 


t is well estabi 
is to his cesign 
Lying areas is 
{citing ml, 
for, 14 <0 az 
added.) 


6. In addition to ¥ 
service areca, there are ether 
W-O failed to survey the gener 
rather, its entire survcy efier 
select group o< community leaders in that ¢ 
ming Inguiry, the Commission proposed “docum 
sions prepared as the result of assiduous 
ering two main areas: first, a canvass of the 
receive the signal and who constitute a definit 
second, consultation with leaders in community 
ment of Section IY (AM and EM Program Form), su 
IV (Zelevision Progzran Form), supra. 2/. 
person, those interviewed cannot be considered 
general listening public, The record shows tha 


ena 
th QO FF 


Q 


6/ 37 FCC 132, 3 RR 2d 1 (1964), review denied 
nom. Allegany County Broadcastinz Coro. v. FCC, 121 U.S. app.D. 

348 F.2d 775, 9 RR 2d 20607 (1905). 

7/ The record in this proceeding was closed on September 13, 1968. Long 
Island Video was released on August 21, 1968. 


"gf 25 Fed. Reg. at 7296, 20 RR at 1915. 


9/ See also City of Camden, 18 FCC 2d > 16 RR 2d 555 (1969); Mace 
Broadcasting Co., FCC 68-671, 13 RR 2d 753; Veraon Broadcasting Co., 12 
FCC 2d 946, 13 RR 2d 245 (1968). 
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c 
proximately 5% of the city' 
tially all were representat 
of religion, education, gove 
c 
fields were not interviewed. For exemple, W-O Exhibit 4 

Waseca comnunity organizations including veterans' organiz 
ice clubs (e.g., the Lions), political clubs, county organiz 


cron °C 


io 


N 


> 
organizations, fraternal organizations, and the Waseca Mini 


a 


x af 

ciation, However, representatives of only two such organiz 

contacted. Therefore addition to W-O's failure to interview the 
general listening pud we cannot conclude that the group of leaders 
interviewed by W-O represents a fair cross-section of comunity life in 
the city of Waseca. 


f 


7. Furthermore, W-O's sur 
ful sugzesticns concerning the area's 
survey undertaken for W-O was concuct 
manager of the Waseca Chamber cf Co 


¢c 


with no 
cerning needs, bein ffered. sade 
was, for the most iginal 
resulted mainly i informational announce- 
ments, but did nv isc] an Cli The third survey, 
made in May, 1968, inv d the wling of jonnaire to 30 perx- 
sons, to which only sixteen individuals, ; ling Larson, xesponded. 
'The questionnaire contained ief i "In what way can 
an AM daytixe radio station serve t : he comnunity?" This ques- 
tion elicited! comments concerning 1 in which a radio station 
could be helpful and as to what types of ams should be broadcast, 
but it did not disclose any significant or meaningful community needs. 
In Minshall, supra, which was released before W-O's application was des- 
ignated for hearing, the Comnission listed the following information , 
which applicants must furnish to apprise the Commission of their efrorts 
to ascertain the needs of their service areas: (1) full information on 
the steps that applicants nave taken to become informed of the real needs 
and interests of the area to be served: (2) che suggestions they have 
received as to how the proposed station could help meet the area's needs; 
(3) the applicants’ evaluations of chose suggestions 3).0/ and (4) the 
30/ A specific showing under this requirement is ordinarily. not neces- 


YY 
‘sary. See Sivux Empire Broadcasting Co., supra, wherein the Commission 
stated: 


es? cee? 


While Minshall originally required the application to disclose the 
applicant's evaluation of the suggestions received, we subsequently 
determined that such a specific showing was not necessarily re- 
quired for our consideration of the application, Thus, the Public 
Notice [see footnote 11, infra] merely indicates that the applicant 
is expected, at least subjectively, to evaluate the relative impor~ 
tance o£ the suggestions and to cousider them in formulating the 
program proposal, even though a specific showing of such evalua- 
tion is no longer required in the a ication. 16 FCC 2d at 998 n, 
4, 15 RR at 966 1.4. 

However, in City or Camden, supre mmission indicated that, unde 

certain circumstances, 4 aati o£ the evaluation process i 

required, 18 FCC 2d at 


e 
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ning is See 
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its appiz 
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AP 


p 


requcst, 

facts here ar 
Empire, the record 
eradie time J 
nally formulated. 
hearing and tried after the 

surveys were conducted after the relca : 1 = no substantial 
time has clapsed since W-0 ormeen i and only prog ram proposal. 
In any event, W-O failed to comply with Commission polidy well estab- 
lished long before the Minshall opinion was released. ‘Under the circum- 
stances, then, the Board does S not believe it would be appropriate to 
order a remand. 
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i 9. ACCORDINGLY, 1° 

Clements & Company, 2 Co-Par 

Clara D, Clements, Durant F. 

and as ee ea F. Madden, Ci i 3 x. Genz, 
Is SESESS2) with 


es as The Waseca-Owatonna Broadcasting Company 18 D 
Se - A i’ 
Glog <a 
Horace E. Slozxe 
Member, Review B 


Federal Comaunicatioas Comissica 


Attachment 


11/ Before the record in this proceeding was closed, the Comnissioa 
Clarified its Minshall order by issuance 
ment of Community ity Needs by Broadcast Avoi 
12113, 13 RR 2d 1903. 


Rulings on Exceptions fhe Was ; 2a! ting Company 


Ruling 


a rr 
Denied as not of Becissoc al significance. 


Denied. The location of broadca tions serving Waseca is 
adequately reflected in paragraph of the Initial Decision. 
The distances of these stations from Wase are not of deci- 

sional significance. 


Denied ae Dat ‘acquaintance and familiar 


=? * 


32 an -o Waseca, néing alone, are 
a 


os Eroire Broadcast? 
1533). 
The addit 
ces reque to Waseca in 
and 1968, the interviews ame curing those visits, 


denied for the reasons stated in this Decision, 


Denied. The Examiner's findings in paragraph 69 of the Initial 
Decision adequately gaa the i. Moreover, the record 
shows that the three persons contacted by W-0 who are allegedly 
“familiar with the needs of the area outside of Waseca" are all 
officials of Waseca County (1960 population 16,041). W-O pro- 
poses to serve 374,241 persons in 10,003 square miles with at 
least a 0.5 mv/m signal. It was not shown on the record thet 
the three county officials contacted (the County ae t, the 
County Sheriff, and the Civil Tense Director) are 

the needs and interests of the several other counti 

nesota see Towa that W-0O proposes to serve with " 

signal." See paragraph 4 of this Decision, 

xecord Joes not show that any of these persons m 

gestions concerning the necds and interests of W-0's PES 
service area outside of Waseca County. See paragraph 7 of 
Decision. Therefore, it cannot be concluded that W-O has 
meaningful efforts to ascertain the needs and interests of 
public it proposes to serve. 


Denied for the reasons stated in this Decision, 


Denied. This exception, insofar as it relates to paragraph 87 
of the Initial Decisioa, is aemees for the eres stated in 
this Decision. It is noted that "paragraph 86% does not exist; 
however, if exception also was iatendec to be directed to para- 
graph 86, it would be denied for the reasons stated in this 


Decision. 
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- 1. Yue Comission has before it 
B. Darly ond Richard H. Darby, ae zs The W 
Company (7-0), on September 2, 1959, for re 
Decision, FCC 69R-326, released aoe ih 
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reply, filed September 29, 1969. 


: 2. The Review Board denied W-0's application for construction 

permit, £inding that it hed failed to make an adequate survey of the 

needs and interests of its service area. W-0O's survey consisted oi 
aeseton ning only sixteen versons out of 6,102 in Waseca and 374,241 in 
its entire service area. The survey evitained on rly one question: ee 
what way can an AM daytime radio staticn serve BR needs of the com 
ee survey was patently deficient since i nelude é represen 

sagment of the community and since it simply asked 2 seaipete question: * 
was ill-designed to ascertain any meaningful cosmaunity peeds. Moxs 
ever, although W-0 ae osaoaee in its epplication (FCC Form 301 
tion Iv-A, Question ae that it would serve three communities aS 
addition to Waseca, the pecans failed to make any survey of nececs 

outside of its city of license. : 


3. IT IS ORDERED, That the above~referencec application for 
review IS DENIED. : | 


; | 
FEDERAL COMMUNICATIONS COMMISSION 
fos bs. 
Jaran S. 40 the 
7 4 LES ; 


Ben F. Waple 
Secretary 
=| 

| 
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< OPINION AND ORDER 


Adopted: Mey 5, 1970 3 Released May 5, 1970 
By the Commission: Commissioners 
Comzissioner 


Oa July 29, 1969, the Review Sozrd affirmed the Hearing 
nial of The-Weseca-~Cvatoana Drocccasting Soe =pany's Cl-0) 
astruetiocn permic in the Mankato, Minnesota, standard 
13 FCO 26 824, Doth the Review sae and the 
Excnine W-O Failed to adecuctely ascertain the needs and in 
service area. bsecuen: the Commission conie 
; review of *s decision. 21 FCC 2d 
531i, rele i = 1970. 5 
petitica atioa of i 2 icacion for review 
sve to amead “its etal community necds. 


er 


« 
net 
G 


iW 


Hero 
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to variou 
to Waseca 
renee so that ali o: = ncerane it 
to a - oor 3 d by the Comission. 


3. W-O also notes that in Mcce Sroadcastinz Lo. , 21 FCC 2d 
605, released February 20, 1970, the Commission directed that the appli- 
cant be allowed to submit a supplemeutel shoving of counaunity needs if 
he could ciao» thaz his original one complied with the standards estab- 
lish 12d seas to tne Commission's decision in City cf Camden, 18 FCC 2d 
June 11, 1959. W-O contends thet it is entitled to the 
unityl cccorded the applicant ia Mace, since its efforts to 
cmmunity neecs “aypeared to comply with applicable require- 
time the surveys were : (Emphasis in original). 
ation, #-0 submitted a petition 
Attached to the petitioa for 
leave to waascd ‘ j new showing made by W-O in February, 
1970, of 5 s@ 2round % W-O urges that the amendment be 
accepted in order toa W >pertunity provided the appli- 
cant in Mace to meet atone ts to ascercain aI needs 
enunciatcé since! t lease or City of Canden. 


4, W-O's reconsideration and leave to amend 
are opposed by the Er The Sureau answers W-O's coateatioa 


that the Coznissic2 ove Ke fence of decisional significance, 
stating that merely becau cmission considered ouly one of W-0"s 
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SEDERAL COMMUNIC: CATIONS COMMISSION 


FCC 70-312 


46092 
March 26, 1970 - B 
INTERIM PROCEDING RTLATING TO SUMMSSION OF C Saeneet SURVEY 
~ SESE Tnss ia ae icons Diy in ELH RADKO AND TELEVISION APPLICATION 


In order to conserve exnenditure of funds, tire and effort ia 
the preparatioa of the ccmounity needs and problems survey studies which 
are required to be subuitted with applications for new standard, Fu, 
end TV authorizations, and are sometinges required to meen an appropriate 
issue in a heeriag proccediag, the Commission announces the following 
policy: 


In the case of hearing proceedings which have Ve remanded 
for further consideration of the sufficiency of the community survey 
issue (e.g. Jans Mace, FCC 70-155, released February 27, 1970), the 
presiding Eesrine Examiner saail one, whether the challenged applicant 
has made a reascauable and goo ; f£fort to satisfy the survey require- 


ments which existed pric. tea ase of our decision da Condo 


App. 68 
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Broadcasting Co., 18 FCC 2¢ 412. If the Exeminer. is satisfied chat an 
adequate shoving has been made in that regard, he will permit amendnent 
of the applicatica to eccpez= with whatever standard may finally be 
announced by the Ccmmisaica as che result of its determinatica of the 
pending Primer tuquiry oroccoding (Docket No. 18774). Waere the Examiner 
cpemce that the filins vi such aa amendment is permissible, however, 

tHe preparation, sudmisaion and scrutiny of such amendment will be held 
im abeyance until the Ccmuizsioa's final determinatioa ia respect to 
Docket No. 18774 has been ennonaced, At that time, an amendment cccmporte 
ing with the Cobmicsioa determination in the Inquiry procecding will be 
submitted and cousidevedc in the hearing. 
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} proceedings before the Hearing Examiners 
put which do involve a necessity for 
ucvey issue, end where the record has not- 
iii stay further proceedings relative to 
y, to await the announcement of the 
the above noted Inquiry proceeding, and 
tYe Examiner will, fellovinz such enaouncement, permit any applicant to 
¢&fect cuch amendacnt as way be appropriate to comply with the Commission's 
announced determinaticna. 


In respect to cases involving a community curvey issue, where 
the record has been closed, tut where no Initial Decicica has yet been 
ifsued by an Zxaminer, the Examiner will stay the issuance of such 
Teitiel Decistoa and will avait the final determination of the above 
noted inouiry proceeding. Similarly, in esch case befere the Review 
Board on exceptions to an Taitial Decision involving a comunity survey 
{fsue, the Review Board will stay the issuance of ite final Decisioa 
gad wilk avait the finzl determiratioa of the inquiry proceeding. Tac 
record in such cases may be reopened and held open until the Inquiry 
proceeding has been terminated. At such time, the Examiner or the 
Review Foard will entertain en appropriate motioa to amend by any 
applicaut who desires to adduce further evidence necessary to coupor 
his showing with the Commizsion's announced requirements; provided, 
however, that ccch applicant can demonstrate that he hag theretofore 
pet in the record a community survey shaving which reflects a good 
faith and reasonable compliance with such survey requirements prior 
to the Comainaion's decision in Camden, cited above, 


Finally, any persons who are presently preparing new epplicae 
tions for submissioa to the Commission for radio or television facilities 
should, except where required to meet deadlines or because of the danger 
of cutoff, refrain from filing such applications uatil the Comission 
has announced its final deteraination in the Inquiry proceeding, so that 
they may be enabied to submit applications in full compliance with the 
requirements then enneunced by tae Comission, In cases where such delay 
in filing applications is not possible, the applicant should mike a good 
faith and reasonable effort to comply with the standards tentatively 
ennounced tn the proposed Priner acccmpanying our Notice of Inquiry, and 
suck applicant shcuid be aware of the necessity for amendment of his 
applicetion to comply with the final determination of the Commission in 
the Inquiry proceeding when that decision is announced, 
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Action by the Commission March 26, 1970. Commissioners Burch 


(Chairman), Robert E. Lee, Cox and Wells, with Commissioner Bartle 

> y 

dissenting and issuing a statement in which Commissioner |Jcnnsen - ‘joined; 
5 So 

and Commissioner Johnson dissenting end issuing a statement. 


DISSENTING STATE} st 
; : OF 
COMMISSIONER ROBERT T. BART LEY| 


| 
IN WHICH COMMISSIONER NICHOLAS JCHNSON JOT 


| 
I dissent. 


The "Interim Procedure" results in a virtual freeze 
on all broadcast applications except renewals. 
2 Also, the procedure itself may well cause further 
confusion. There are no guidelines to Examiners, the Review 
Board, applicants or their counsel as to what the Commission 
majority thought were "survey requirements which existed 
prior to the release of our decision in Camden Broadcast Co." 
or how the majority believes that Camden changed those re- 
quirements, ‘ | 


See my dissenting statement In re Mace B roadcast- 
ing Co., 21 FCC 2d (No. 6). | 


Interim Procedure on Commuenity Surveys 


["Interim Procedure Relating to Submission of Com- 
munity Problems Survey Showings in Connection with 
Radio and Television Applications. "J 


Dissenting Opinion of Commissioner Nicholas Johnson 


I concer in Commissioner Bartley's characteri ization of this 


| 
interim procedure as a ‘Virtual freeze" over community surveys. 


There are a number of other alternatives open to us which would not 
| 
block the processing of cases currently in various stages of hearing, 


or of new applications in preparation for submission to’ the Commission. 


App. 70 - 
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We could, for example, simply provide that, until the Com- 


' 
conclusion to its inquiry in its pending Prirner 


fmission reaches 2 
$ 
‘inquiry proceeding (Docket No. 18774), community ascertainment 


leurveys would be judged by "pre-Camden" standards. That would 


. 


at least be preferable to complete inaction. 


I believe the "hue and cry" raised by. the broadcasting industry 


fover alleged "confusion" in ascertainment standards supposedly wrought 
*by the Camden decision is a smoke screen to cover their atternpt to 


’ 


roll back the standards contained in that decision. I believe a carv/ul 


i reading of Camden will show that most, if not all, oi the requirements 


Jie contains wete directly taken from prior Commission decisions. I 
rather suspect that the broadcasting industry's "surprise" at Camden 
came, Ge from the principies it contained (for they had beea present 

+ for some time), but from the reatization that we actually intended 
to enforce thern., | 


I dissent to today's interim procedure. 
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IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,291 


EDWIN B. DARBY AND 
RICHARD H. DARBY D/B AS 
THE WASECA-OWATONNA 
BROADCASTING COMPANY 


Appellant 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED* | 


In Appellant’s opinion, the following issues are presented: 


1. Whether Appellant during the pendency of its Application 
before the Commission had proper notice of changes in requirements 


for programming surveys. 


“This case has not previously been before the Court. 


2.: Whether the Commission in judging the adequacy of Appel- 
lant’s survey efforts used the same standards which it employed in 
passing on other, co-pending applications for AM stations. 


3.| Whether the Commission arbitrarily refused Appellant the 
opportunity to file an amendment to conform to new standards 
which it afforded to other applicants. 


JURISDICTIONAL STATEMENT 


Appellant filed application with the Federal Communications 
Commission (Appellee) for a construction permit for a new stand- 
ard broadcast station (AM) station at Waseca, Minnesota (BP-17088). 
Following hearing the Commission’s Review Board denied the appli- 
cation (A. 56). Appellant filed a petition for review and then a 
petition for reconsideration, both of which the Commission denied 
(A. 63, 64). The jurisdiction of this Court is based on Section 402 
(b) of 'the Communications Act of 1934, as amended, 47 U.S.C. 
$402(b). 


REFERENCES TO RULINGS 
1. Decision denying application (A. 56), 18 FCC 2d 824. 
2. Order denying review (A. 63), 21 FCC 2d 531. 
3: Order denying reconsideration (A. 64), 22 FCC 2d 917. 


STATEMENT OF THE CASE 


Preliminary Statement. This appeal is from denial of Appellant’s 
:pplication for a permit for a new standard -broadcast station. Denial 
\vas based on a finding that Appellant had failed to make adequate 
efforts to ascertain community needs and interests of residents of 
the proposed service area. 
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On January 20, 1966 Appellant filed its application (Form 301) 
for a construction permit for a new standard broadcast station at 
Waseca, Minnesota, to operate on 1170 khz, daytime only, with 
power of 1 kilowatt. Waseca, according to the 1960 Census, has a 
population of 5,898. It has no broadcast station, AM, FM or TV. 
Waseca County, where it is located, has no broadcast station. Appel- 
lant’s application at the time of filing involved mutual exclusivity or 
interference with three other pending AM applications (since denied 
or dismissed) seeking AM facilities in other cities. Of ithe four, 
Appellant’s is the only application still being prosecuted. | 


The Commission in 1968 designated the proposals for hearing 
(FCC 68-279) (A. 14). Among the issues was this: 


5. To determine the efforts made by (two other 
applicants) and Waseca-Owatonna to ascertain the 
community needs and interests of the area to be 
served and the means by which the applicants propose 
to meet those needs and interests. 


i 
Hearing sessions were held on July 9 and 16, 1968 (A. 413). Based 
on evidence offered by Appellant, the Commission’s Hearing Exami- 
ner found in his Initial Decision (FCC 69D-9) (A. 20) that Waseca is 
the county seat; that the city of Waseca has its own government, 
with an elected mayor and aldermen; that Waseca has municipal 
agencies such as separate boards for libraries, parks, water and light, 
hospital, police, planning, airport and housing, as well as police and 
fire departments, a sewage plant, and a water system. Numerous 
county offices are located in Waseca, including Civil Defense, District 
Court, County Agent, County Assessor, County Attorney, County 
Auditor, County Engineer, Highway Department, County Nurse, 
County Treasurer, Probate Court, Juvenile Probation Officer, Regis- 
ter of Deeds, Sheriff, Welfare Office, and the County Library. 

| 


The Examiner further found that the city of Waseca has its 
own hospital, its own doctors and dentists and veterinarians, and 
thirteen churches. Waseca has five public and three parochial 
schools. Also located in Waseca is the Southern School of Agricul- 
ture of the University of Minnesota. Waseca has dozens of Civic, 
cultural and fraternal organizations such as Boy Scouts, Chamber of 
Commerce, Lions, Farm Bureau, PTA, Knights of Columbus, etc. 
The Examiner also found that Waseca had two weekly newspapers. 
(Note: counsel is informed that a daily newspaper has now begun 
publication in Waseca.) Waseca also has a savings and loan associa- 
tion and two banks, a post office, twenty-six manufacturing plants, 
thirteen wholesale houses, and eighty-five retail stores. Waseca now 
receives radio service from various standard broadcast stations located 
at Northfield, Minneapolis, Faribault, Mankato and Owatonna, all in 
Minnesota. 


With regard to the adequacy of Appellant’s efforts to ascertain 
community needs and interests and its program proposals to meet 
these needs and interests, the Examiner noted that Appellant pro- 
poses to operate with power of 1 kilowatt (daytime only) and its 
primary service (0.5 mv/m) contour embraces 10,003 square miles 
wherein 374,241 persons reside. The Examiner found that Appel- 
lant failed to present “sufficient” statistics on the entire proposed 
service area; he found that Appellant presented only “generalities” 
on the proposed service area. Although most of the proposed serv- 
ice area lies in Minnesota, approximately 10% lies in Iowa; the 
Examiner found that Appellant “evidently expended no effort in an 
endeavor to survey the Iowa portion of the proposed gain area.” 
Ultimately, the Examiner found Appellant’s community survey 
efforts inadequate... He wrote: 


The fallacy of W-O’s reasoning about its survey in 
order to meet the Suburban issue is that its survey 
was confined to just one city, Waseca, Minnesota, 


where the station is proposed to be located . . By 
canvassing certain citizens only in Waseca mae ignor- 
ing the other cities and areas in Minnesota and lowa 
cannot be construed of having sustained the burden 
of proof under the Suburban issue. The record does 
not support any showing that W-O has made a deter- 
mination and has complete information of the real 
needs and interests of the area it seeks to serve in its 
sustained application. (sic) 


Appellant duly filed exceptions to the Initial Decision of the 
Examiner. The Commission’s Review Board in its Decision (18 FCC 
2d 824) (A. 56) denied the application, agreeing with the ‘Examiner 
that Appellant failed to meet its burden of proof under Issue 5, for 
essentially the reason he gave concerning the lack of survey efforts 
in the extended service area outside the city of Waseca itself, as well 
as other deficiencies the Board found in Appellant’s survey efforts. 
Specifically, the Board found that Appellant “failed to survey the 
general listening public in the city of Waseca; rather, its entire sur- 
vey efforts were directed principally to a small select group of com- 
munity leaders in that city.”” The Board found that Appellant had 
contacted representatives leaders in “the fields of religion, education, 
government, business and the legal profession.” The Board also 
found that Appellant’s “survey efforts failed to elicit meaningful 
suggestions concerning the area’s needs and interests.” Three surveys 

‘by Appellant were cited. The best of these, the third, involved the 

_ mailing of a questionnaire containing the question “In what way can 
an AM daytime radio station serve the needs of the communi unity?” 
The Board found that “This question elicited comments concerning 
general ways in which a radio station could be helpful and as to 
what types of programs should be broadcast, but it did not disclose 
any significant or meaningful community needs.” 
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Appellant filed with the Commission itself a petition for review 
of the Board’s Decision. The Commission by Order (21 FCC 2d 
531) (A. 63) denied review for the following reasons: 


1. “The survey was patently deficient since it did 
not include a representative segment of the commu- 
nity.” 

2. It “simply asked a single question which was 
ill-designed to ascertain any meaningful community 
needs.” “The survey contained only one question: 
‘In what way can an AM daytime radio station serve 
the needs of the community?’ ” 


3. W-O “failed to make any survey of needs outside 
of its city of license.” 


The Commission took this action by a sharply divided vote (4 to 3). 


Appellant timely filed a petition for reconsideration, at the 
same time filing a petition for leave to amend. The tendered amend- 
ment contained new surveys responsive to requirements enunciated 
in the Commission’s Primer on Programming (released December 19, 
1969, while Appellant’s petition for review had been pending) (34 
Fed. Reg, 20282) (Docket No. 18774). Appellant had attempted in 
its new survey to meet new standards enunciated in the Primer, 
which constituted more stringent requirements than had been en- 
forced earlier as to what groups in the population had to be surveyed, 
in what form community problems had to be stated, and in what 
form the applicant’s proposed programming should be set forth. 


The Commission by Order (22 FCC 2d 917 (A. 64) denied the 
petition for reconsideration and dismissed as moot the petition for 
leave to amend. The Commission, without going into the merits of 
the pending petition for leave to amend, reaffirmed its earlier Order 


(A. 63) which upheld the Review Board action denying Appellant’s 
application, giving the same three reasons as before. Again three of 


the seven commissioners dissented to the action denying relief to 
Appellant. 


I 
ARGUMENT | 


WHILE THIS APPLICATION WAS PENDING, THE COMMISSION 
CHANGED SIGNIFICANTLY ITS REQUIREMENTS CONCERN- 
ING COMMUNITY SURVEYS TO BE MADE BY APPLICANTS. 


The Commission’s requirements have changed or evolved signi- 
ficantly in recent years concerning the showing an applicant must 
make as to his community survey. The Commission’s application 
form in use up to 1965 did not contain any question asking for the 
results of an applicant’s community survey. But the Commission 
effective in November 1965 dropped its old program section (Section 
IV) and substituted new forms (Section IV-A for AM or FM, Section 
IV-B for television), which ask for an exhibit setting forth what sur- 
vey efforts the applicant made, and the results thereof. Since then 
a number of decisions and reports have been issued by the Commis- 
sion clarifying and upgrading what is required. These came after 
the filing of Appellant’s application in January 1966. Among them 
are: 


(1) Minshall Broadcasting Co., Inc., 11 FCC 2d 196, 12 RR 
2d 502 (1968). 


(2) Public Notice “Ascertainment of Community Neds” (13 
RR 2d 1903 (1968)). 


(3) City of Camden, 18 FCC 2d 412 (1969). 


(4) Primer on programming (34 Fed. Reg. 20282). | 


City of Camden in particular specified with greater particularity 
than earlier pronouncements what groups in an applicant’s service 
area had to be surveyed. 


il 


|APPELLANT’S SHOWING, WHEN MADE, COMPLIED WITH 
|REQUIREMENTS WHICH HAD BEEN ENUNCIATED TO 
THAT TIME. 


One of the chief reasons given by the Examiner, the Review 
Board, and the Commission for denying Appellant’s proposal was 
the alleged lack of sufficient survey efforts outside of Waseca itself 
(Waseca is the city to which the station would be licensed). Yet this 
requirement, so stringently applied here, was not invoked against 
other co-pending applications. It was arbitrarily invoked against 
Appellant. 


While this case was pending before the full Commission on 
Appellant’s application for review of the Review Board Decision 
denying the application, the Commission decided Dixie Radio, Inc. 
(FCC 69-971) (Docket 18364) (September 12, 1969). There an 
applicant for a new FM station at Eufaula, Alabama proposed cover- 
age (primary service) of 196 square miles, but its program survey 
contacts were limited to Eufaula itself (population 8,357) and 
Georgetown, Georgia, which lies directly across the river and has a 
population of 554. The application was set for hearing, but the 
applicant Dixie Radio petitioned for reconsideration of the hearing 
order and for grant without hearing. The Commission’s own Broad- 
cast Bureau, which was a party to the hearing proceeding, opposed 
Dixie, and pointed out that Dixie had not surveyed the area to be 
served merely by making contacts in Eufaula and Georgetown. But 
the Commission overruled the Bureau, terminated the hearing pro- 


ceeding and granted the application. The station is now on the air; 
its call sign is WULA-FM. Thus, Commission policy did not at the 
time of Appellant’s hearing require a survey of outlying areas. 


| 
Other grants made by the Commission since Appellant filed in 
1966 were made despite the failure of those applicants to list any 
program contacts outside of the city applied for. Examples: 


| 
Emmet Radio Corp., BP-16718, granted March 31, 
1967 (now KILR), Estherville, lowa 


Ralph M. Sweeney, BP-17078, granted February 15, 
1967 (now KNEI), Waukon, Iowa 

Mid-America Publishing Corp., BP-16828, ae 
December 15, 1966 (now KOAK), Red Oak, Iowa. 

The Review Board, in its Decision (A. 56) which the Commis- 
sion upheld, faulted Appellant for not making program contacts 
more widely throughout the proposed service area. The Board men- 
tioned, in particular, five nearby cities in Minnesota which would 
receive a strong signal (2 mv/m) from Appellant’s proposed station. 
Contacts should have been made in these cities, according to the 
Board. Such a requirement was arbitrary here as applied to this 
Appellant without prior notice. The fact is that applicants for sta- 
tions in these other cities were not required by the Commission to 
make any showing that they made contacts in Waseca. The basis for 
this different treatment is not appraent. Five cities mentioned by the 
Board in this connection are Owatonna, Albert Lea, Mankato, Fari- 
bault and Northfield. The stations located in four of those cities 
likewise place a 2 mv/m signal over the city of Waseca, but their 
applications were granted although the applicants (with one excep- 
tion)” made no reference to any contacts in Waseca. 


“Station KDHL in Faribault does refer to Waseca in its exhibit on its survey. KDHL 
maintains an auxiliary studio in Waseca, so naturally it has contacts there. 


10 


The last renewal applications of stations in Owatonna (KRFO, 
File #BR-2548), Mankato (KYSM, File #BR-975 and KTOE, File 
#BR-2532) and Northfield (WCAL, File #BR-671) were all granted 
by the Commission without question, despite the failure of any of 
these renewal applicants to show that they had made any program 
contacts in Waseca, a city to which they do provide primary service. 
Station KYMN, also in Northfield; was too newly granted to have 
filed a renewal application yet. Its application for a new station 
(BP-17775, granted May 21, 1968) was granted by the Commission 
although it failed to show that any contacts had been made in Waseca 
or any of the other communities it would provide with primary 
service (except of course Northfield itself, the city of license, where 
contacts were shown). Nonetheless, the Commission faults Appel- 
lant for not surveying the communities where these stations are 
located—Owatonna, Mankato and Northfield. 


Nor did the above-cited renewal applications omit only Waseca. 
In the KRFO and KYSM and KTOE renewal applications, which the 


Commission granted, there was no listing of any program contact 
outside of the county where the particular station is located. 
(KYSM did refer generally to remotes from two county fairs, but 
failed to mention what counties they were in or what information 
the applicant obtained (if any) from these remote broadcasts.) 


In any event, the record amply demonstrates that Appellant 
did in fact make contacts which apprised it of community needs in 
the areas around Waseca. Because of the fact that the persons who 
are familiar with the entire county of Waseca have their offices in 
the city of Waseca, which is the county seat and largest city, Appel- 
lant did not have to go outside the city to talk to them. But these 
persons speak for area-wide needs. For example, the county agricul- 
tural agent was contacted, not to learn what agricultural problems 


11 


_Might exist in the city of Waseca, but obviously to determine what 
"agricultural problems existed in the rural areas. The county sheriff 
was contacted, not to learn of law enforcement problems i in the city 
of Waseca (for it has its own police department), but to learn of county- 
wide problems. Other persons contacted by Appellant are engaged i in 
activities and occupations, e.g., county civil defense director, pastors 
of churches, officials at the State School of Agriculture, representative 
in the legislature, which make them aware of needs and problems in 
the entire county, not just in Waseca itself. The fact that the conversa- 

‘tions were held in Waseca should not be used to downgrade the value 
of these contacts in ascertaining area-wide needs. Such distinctions 
are artificial and unrealistic in weighing fairly the value of) the con- 
tacts which Appellant made. 


Furthermore, the record shows that Appellant did in | fact ascer- 
tain the nature of the surrounding area, and found it to be; \primarily 
agricultural in nature. Waseca itself is a town primarily devoted to 
agriculture-related business and educational activities, and i in fact 
Waseca and its environs are essentially homogeneous. Appellant’s 
partner, Richard Darby, visited the area shortly before the applica- 
tion was filed. He observed that the county was primarily agricul- 
tural, with emphasis on corn, peas, oats and barley, and there were 
a number of canneries. He found that in Waseca itself a Birds Eye 
frozen food plant is located, and also hatcheries, a poultry | 'proces- 
sing plant, and the experimental farm and Southern School of 
Agriculture of the state (W-O Exhibit 5, pages 1-2) (A. 1-3). Thus 
the area is in fact homogeneous, and programming to meet the needs 
of Waseca will therefore be responsive to needs of the entire area. 

In judging the adequacy of Appellant’s survey efforts, an artifical 
statistical approach is senseless, when the record shows that Appel- 
lant’s efforts did in fact ascertain the nature of the entire area; the 
programming proposed is responsive thereto. That is what is impor- 
tant, not the methodology of the ascertainment efforts. 
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The position taken by the Review Board here was not in accord 
with previous actions by the Commission in granting co-pending 
applications which did not make any better showing than Appellant 
as to contacts outside the city of license applied for. The Commis- 
sion’s action here subjected Appellant to an interpretation of the 
programming issue which was different from the interpretation used 
when this case was designated for hearing. As this Court said in 
Radio Athens, Inc. v. Federal Communications Commission, 130 
US. App. D.C. 333, 401 F.2d 398 (1968); 


“The Commission is entitled to expect good faith on 
the part of the broadcasting industry in supplying 
data requested. The industry is correspondingly 
entitled to expect rules defining the required content 
of applications that are reasonably comprehensible to 
men acting in good faith. Agencies, like courts, may 
rightly expect attention to be accorded their interpre- 
tative rulings, and the process of interpretation is 
never completely devoid of surprise. But agencies, 
unlike courts, have the capacity to issue interpretative 
and other regulations.” 


buat 


THE COMMISSION’S EMPHASIS ON CONTACTS OUTSIDE 
THE COUNTY APPLIED FOR IS UNREASONABLE AND 
ARBITRARY. 


The Commission has denied Appellant’s application in part for 
failure to contact residents of more distant areas outside Waseca 
which would receive a weaker primary service signal from Appellant’s 
proposed station. But the fact is that the counties around Waseca 
County have their own radio stations which cater to the local needs 
and interests of their areas. Waseca County is bordered by six — 
counties, all in Minnesota—Le Sueur, Rice, Freeborn, Faribault, 
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Steele and Blue Earth counties. They each have their own tadio 
stations, as follows: 


County City Station ! 
Le Sueur New Prague* KTMF (1350 kc) 
Rice Faribault KDHL (920 kc) 
KDHL-FM (95.9 mc) 
Northfield KYMN (1080 kc) 
WCAL (770 kc) 
WCAL-FM (89.3 mc) 
Freeborn Albert Lea KATE (1450 kc) 
Faribault Blue Earth KBEW (1560 kc) 
KBEW-FM (100. 9 mc) 
Steele Owatonna KRFO (1390 kc) 
KRFO-FM (104.9 mc) 
Blue Earth Mankato KEYC-TV (Ch. 12) 
KEYC-FM (99.1 mc) 
KSMU (90.5 mc) 
KTOE (1420 kc) 
KYSM (12 30 kc) 
KYSM-FM (103. 5 mc) 


Obviously each of these stations concentrates its news and other 
programming efforts and its sales efforts in its own city and its own 
county, and it is in a far better position to meet local needs than 
any station located in Waseca, which is located a minimum of fifteen 
miles from any of the above-listed cities. Even the stations which 
provide a 2 mv/m signal to Waseca fail to list in their applications 
any contacts in Waseca or Waseca county (except KDHL; see Section 
II supra). This sheds light on what these other stations consider to 
be their duty to Waseca. And it is significant that the Commission 
granted th those applications without question. 


"New Prague is athwart the county line; it is partly in Le Seur and party in Scott 
county 
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The realities of space and time prevent a small, rural station 
such as Appellant proposes from providing a truly local service to 
counties outside of its own county, particularly when the need for 
a broadcast outlet is met far better than Appellant could by exist- 
ing stations actually located in those counties. 


The requirement as here enforced by the Commission is based 
on a fiction that a relatively low-powered station such as Appellant 
seeks (i kilowatt) will really have a wide-area audience which would 
warrant devoting a substantial part of the station’s energies to serv- 
ing the needs of the other counties encompassed by the station’s 
minimum. “primary service” contour, even though all of the six 
counties bordering on Waseca county have their own broadcast sta- 
tions working to meet local needs and interests. To state the 
proposition is to expose it; Appellant’s proposed station, like other 
small-town stations, can do an effective job of meeting local needs, 
but can hardly be expected to possess sufficient resources to go into 
a host of| other counties to compete effectively with those counties’ 
own stations. 


The Commission’s Examiner in his Initial Decision (A. 20) 
found (page 16) that no less than 59 radio stations serve varying 
parts of Appellant’s proposed primary service area, plus two which 
serve all of it. Some of those 61 stations are actually located out- 
side Appellant’s proposed contour, but on the other hand dozens 
of them are located in cities within Appellant’s proposed contour; 
surely the inhabitants of these latter cities would look to local sta- 
tions rather than to a distant station in Waseca to meet their radio 
needs. 
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IV 


APPELLANT DID CONTACT A REPRESENTATIVE GROUP 
OF COMMUNITY RESIDENTS IN ITS SURVEY AND Soe 
MEANINGFUL RESPONSES. 


The Commission in its Order (22 FCC 2d 917) (A. 64) denying 
Appellant’s petition for reconsideration in effect rejected a large 
part of Appellant’s survey efforts as “not documented” (page 3). 
In fact, Appellant presented sworn testimony at the hearing as to 
these early contacts, which were made in 1966 (W-O = 5, page 2 
(A. 2-3); Tr.. 49-50; 107; 117-122) (A. 4-13). 


Appellant later made other survey efforts to determine the 
needs of the Waseca area. The manager of the Waseca Chamber of 
Commerce, who was helping Appellant in its survey efforts, mailed 
written questionnaires to thirty area residents. Replies were received 
from the following: A bank vice-president, a Methodist minister, 
the superintendent of schools, another banker, a druggist, an Evange- 


lical Free Church pastor, an attorney, a third banker , the county 
sheriff, the county agent, the superintendent of the state School of 
Agriculture at Waseca, a professor at that school, a water condition- 
ing company manager, the president of the local United Fund, and 
a motel and real estate operator, plus the Chamber manager” s own 
questionnaire (W-O Ex. 6, Q1-Q16). Suggestions for the proposed 
station were made in these areas of programming, among others: 
carrying church and school activities, performances by students, pro- 
mote industrial expansion, coverage of emergencies, local news, 
devotions, recreation, education, coverage of community = and 
police warnings. 


These are certainly worthy suggestions as to how the station 
could meet community needs. But the Commission rejected them 
out of hand because they did not conform to a Commission policy 
which was not clearly enunciated until after the hearing in this case. 
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The hearing was held in 1968. After the Initial Decision, while the 
application was pending before the Review Board, the Commission 
decided City of Camden, 18 FCC 2d 412 (June 11, 1969). Camden 
specified methodology to be used in making surveys in great detail, 
in effect specifying requirements not previously enunciated. In par- 
ticular, surveys should uncover community problems, not only 
respondents’ suggestions for station programming (which had hither- 
to been acceptable). 


The Review Board used this newly-enunciated requirement in 
denying Appellant’s application. After a series of anguished plead- 
ings by applicants who were trapped by this shift in the requirements, 
and a series of conferences between Commission personnel and a 
committee of the Federal Communications Bar Association, the 
Commission in December, 1969 issued a Notice of Inquiry (34 Fed. 
Reg. 20282) (A. 66) with a proposed Primer on programming 
attached. (No final action has yet been taken on adopting the 
Primer.) The terse one-page Notice of Inquiry did obliquely acknowl- 
edge that what Camden told applicants had not been generally under- 
stood before. Accordingly, the Commission (in effect reversing 
several orders issued in the months immediately preceding) stated 
that applicants in hearing who had been caught by surprise would 
be allowed to amend, or, as the Commission delicately phrased it: 


L 
; 


i 


“Petitions for leave to amend may be granted where 
‘it is shown that the particular deficiency was due to 
lack of clarity in policy remedied by the Primer.” 


As a result of this opportunity to amend, numerous applicants 
in hearings have since last December filed amendments reflecting 
new surveys made in accordance with the Primer. The Commission’s 
Broadcast Bureau, which is a party to all these hearings, has not 
opposed receiving these amendments for consideration in hearing. 
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| 
The Commission in its Interim Procedure Relating to Submission of 
Community Survey Showings in Connection with Radio and Televi- 
sion Applications (18 RR 2d 1923, 22 FCC 2d 421) (March 26, 
1970) (A. 67) admitted by clear implication that Camden had indeed 
changed the requirements for surveys. The Commission said Exami- 
ners should, in cases of “hearing proceedings which have been 
remanded for further consideration of the sufficiency of the com- 
munity survey issue,” “decide whether the challenged applicant has 
made a reasonable and good faith effort to satisfy the survey require- 
ments which existed prior to the release of our decision in Camden 
Broadcasting Co., 18 FCC 2d 412. If the Examiner is satisfied that 
an adequate showing has been made in that regard, he will permit 
amendment of the application to comport with whatever standard 
may finally be announced by the Commission as the result of its 
determination of the pending Primer inquiry proceeding (Docket No. 
18774).” | 


As the Commission itself admitted in Mace Broadcasting Co., 
21 FCC 2d 605, 18 RR 2d 494, “we recognize that some; genuine 
confusion has arisen with respect to the showing required to meet 
a Suburban issue.” The Commission’s Chairman, in his separate 
concurring statement, was more explicit. He also referred to “the 
confusion surrounding the Commission’s community survey require- 
ments.” He specifically noted that the Review Board below in 
Mace had denied that applicant permission to amend to submit a 
new survey because the Review Board “held that Camden did 
nothing more than reiterate the Commission’s position as set forth 
in prior decisions. Now, however, we have decided that is notso...” 
He said the Commission’s action in Mace, allowing Mace a chance 
to amend, “‘is a concession by the Commission that confusion and 
uncertainty exist.” 


> 
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Our case came before the Review Board during the same criti- 
cal period of time, just after Camden came out, when the Board was 
using Camden to deny applications in which hearings had been held 
before Camden was issued. The Board, as the Commission’s chair- 
man later noted, insisted unrealistically that Camden changed nothing, 
and so/jearlier applicants were chargeable with the standards 
announced by Camden. The Commission itself finally abandoned 
this fiction, and allowed various applicants to amend to meet the 
new standards. 


Hearing Examiner Naumowicz in another case (WSTE-TV, Inc., 
FCC 69D-46, Docket No. 18048) traced in some detail the history 
of the Commission’s changing requirements during the years in 
question. In footnote 24 (page 22) he noted that as late as a month 
before Appellant filed its application in January, 1966 the Commis- 
sion’s “position was that the principal community and its contiguous 
or nearby communities would be assumed to have the same needs. . .” 
Examiner Naumowicz also noted changes in Commission requirements 
as to the type of question to be asked; this explains why the ques- 
tion used in Appellant’s written survey was eventually found to be 
an inadequate question. Examiner Naumowicz noted that even the 
Commission staff until Camden (June 1969) thought an applicant 
had to ascertain “the programming needs which had been specified 
in its earlier decisions.” But Camden held that an applicant’s survey 
must initially uncover community problems without reference to 
radio programming, and then propose programming aimed at help- 
ing to solve those problems. Examiner Naumowicz referred to the 
“more exacting recent decisions.” Referring to the survey efforts 
of WSTE-TV, Inc., he said: 


To require more, or to suggest that each decision 
further refining the “Suburban” doctrine necessitates 
every applicant still pending to sally forth once again 
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with questionnaire in hand, would be to elevate pro- 
cedure over substance. Such a ruling would consti- 
tute genuine harassment of applicants, and would | ibe 
unrelated to the Commission’s goals. 


But this Appellant was not given the chance which some other 
applicants had to meet the new standards. The Commission faulted 
Appellant for not meeting even pre-Camden standards, and so denied 
Appellant a chance to amend to meet the new standards enunciated 
in Camden. But, as shown above, the very requirement which 
Appellant was faulted for not meeting—that surveys be made widely 
throughout the entire area of an applicant’s proposed 0.5 mv/m con- 
tour—was simply not enforced as to other co-pending applications, 
such as those cited above in Appellant’s area. Such a treat- 
ment is arbitrary. 


Appellant was the first applicant to be denied the opportunity 
to amend after the release of the Primer, despite the fact that, since 
December 1969, dozens of other applicants were given the oppor- 
tunity to amend. As far as counsel is aware, only one applicant 
since then (Middle Georgia Broadcasting Co., now on appeal in this 
Court (Case No. 24,426)) has also been denied an opportunity to 
amend to meet the new standards. In that case, also, the 'Commis- 
sion divided, 4 to 3. Such treatment is unduly harsh, and is not 
warranted in light of the confusion which the Commission itself 
engendered by its changing program requirements. 


Accordingly, the Commission must find that Appellant in its 
evidence at the hearing met standards of proof actually in force at 
that time, and accordingly is entitled under the Interim Procedure 
(A. 67) to file an amendment to meet the requirements of Camden. 
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CONCLUSION 


For the reasons stated, the orders of the Commission should 
be reversed. The Commission should be instructed to receive Appel- 
lant’s proffered amendment, which is responsive to more recent 
Commission pronouncements, and to consider it in judging the suffi- 
ciency of Appellant’s application under the designated issues. 


Respectfully submitted, 


Samuel Miller 


Mark E. Fields 
Attorneys for Appellant 
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IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 24,291 


EDWIN B. DARBY AND RICHARD H. DARBY d/b as 
THE WASECA-OWATONNA BROADCASTING COMPANY, 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM A DECISION AND ORDERS OF | 
THE FEDERAL COMMUNICATIONS COMMISSION | 


BRIEF FOR APPELLEE 


STATEMENT OF THE ISSUE PRESENTED * 


Whether the Commission could reasonably conclude that 
the appellant had failed to demonstrate familiarity with the 
programming needs and interests of the public residing in the 


area it proposed to serve. 


| 
*/ This case has not previously been before this Court. 


<n 


Following an evidentiary hearing, the Commission con- 
cluded that the efforts made by appellant the Waseca-Owatonna 
Broadcasting Company "to ascertain the community needs and 
interests of 'the area to be served and the means by which the 
[appellant] propose[s] to meet those needs and interests" (A. 21) 
were fatally inadequate. Its application for a construction 
permit for a standard broadcast station in Waseca, Minnesota, 
was accordingly denied. 

The hearing examiner's resolution of the Suburban 
issue, so called after the case in which this Court upheld the 
Commission's right to deny an otherwise wholly acceptable applica- 


tion for failure to ascertain community needs and propose pro- 
2 
gramming to meet them, was challenged before the Commission's 


l/ “Well-established Commission policy requires that each 
applieation for modification of a construction permit contain 
detailed data on efforts to determine and fulfill the program- 
ming needs of the entire service area. See Commission Policy 
on Programming,: 20 Pike & Fischer, R.R. 1901 (1960). Both 
this court and the Commission have held that a §309(e) hearing 
is necessary if this kind of programming issue has been raised 
in a petition to deny. See Wometco Enterprises, Inc. v. 
Federal Communications Comm'n, 114 U.S. App. D.C. 261, 314 
F.2d 266 (1963); Grayson Enterprises, Inc., No. 15362, FCC . 
64-197, 29 Fed. Reg. 3372 (March 13, 1964)." Louisiana Tele~ 
vision Broadcasting Corp. v. F.C.C., 121.U.S. App. D.C. 24, 
347 F.2d 808 (1965) (footnote 5). 

2/ Henry v. F,C,C., 112 U.S. App. D.C. 257, 302 F.2d 191, 
cert. denied, 371 U.S. 821 (1962), affirming Suburban Broad- 
casters, 30 F.C.C. 1021, 20 Pike & Fischer, R.R. 951 (1961). 


=u 
Review Board, which confirmed the examiner’s judgment (A. 56) 
The Commission denied review, endorsing the Board’s lconelusions 
and holding that the applicant's survey "was patently deficient” 
because in "questioning only sixteen persons out of 6,102 in 
Waseca [the proposed city of license] and 347,241 in its entire 


service area,” "it did not include a representative |segment of 


the commmity." The Commission pointed out that the 16 persons 
who were surveyed were all from the city of Waseca itself 
despite the relative size of the service area beyond Waseca 
and the representation of the applicant in its application 
that three additional commmities would also be specifically 


served. Additionally the survey was found inadequate in that 


it asked only a single, very general question "i1l-designed to 


ascertain any meaningful community needs.* (A. 63). 


Appellant sought reconsideration of this action and 


tendered an amendment constituting a survey taken after denial 
: | 
of its petition for review. As grounds for reconsideration 
| 


appellant argued that the Commission had failed to consider all 
| 
| 
Lee | 
3/ Four mtually exclusive applications were originally 
involved in this proceeding, three for new facilities and 
one for changed facilities. Two were dismissed early in the 
proceeding and two denied under separate Suburban issues. The 
examiner's denial of the application of Southern Minnesota 


Supply Company for changed facilities was never appealed. 
| 
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of its efforts to ascertain community needs since ‘the order dis-= 


~ 


cussed only the above-noted 16 respondents; and that appellant 


should be permitted to submit a new survey on the ground cited 


by the Commission in another order (Mace Broadcasting Co., 21 
F.C.C. 2d 605 (1970) adopted after denial of review here), that 


the areas of inadequacy were new requirements not clear to 
4/ 
appellant at the’ time its surveys were made, The .Commission 


categorically rejected both arguments. As to the first it’ 

noted that all of appellant's efforts had been considered but 
that only the one question had been of sufficient probative 

value to warrant discussion. As to the second argument the Com- 
mission stated that appellant's showing had been rejected not 
because it failed to meet the current requirements but because 

it failed to meet traditional and long established Suburban 
eriteria and that rejection of its application was required under 
standards in effect when its application was’ filed .as well as 
under new more stringent criteria. The Commission's refusal to 


reconsider (A. 64) was followed by the instant appeal. 


4/ In Minshall Broadcasting Co., Inc., 11 F.C.C. 2a 796 (1968), 
adopted prior to designation of this case, the Commission restated 
its “fundamental policy" on needs ascertainment and specified 
specific procedures to be followed. See also Public Notice re 
Ascertainment of Commmity Needs by Broadcast A licants, 13 Pike 
& Fischer, R.R. 2d 1903 (1968). Even more detailed guidance on 
these Suburban showings was given in City of Camden, 18 F.C.C. 2d 
412 (1969), and in the "Primer on Ascertainment of Community 
Problems by Broadcast Applicants,” 20 F.C.C. 2a 880 (1969). In 
Mace Broadcasting Co., supra, here relied upon by appellant, “the 
Commission directed that the applicant be allowed to submit a 
supplemental showing of community needs if he could first show 
that his original one had complied with the’ standards established 
MA Gy the Commission's decision in City of Camden . . .." 
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ARGUMENT. ~ 

THE COMMISSION REASONABLY CONCLUDED THAT | 

APPELLANT'S EFFORTS TO ASCERTAIN THE NEEDS | 

OF ITS PROPOSED SERVICE AREA WERE INADEQUATE 

AND CONSTITUTED GROUND FOR DENIAL OF ITS 

APPLICATION. 

The inadequacy under long established minimum standards 
of appellant's efforts to ascertain the needs, castes and 
interests of its prospective Listening public led the Commission, 
after a full evidentiary hearing, to deny the application. Appel- 
lant seeks to have this judgment overturned by arguing that the 
Commission did not in fact rely on traditional standards but on 
more stringent criteria developed only after designation of this 
ease for hearing; that appellant had no notice that buch criteria 
would be applied; that they were not applied to co=pending 
applications; and that appellant should be permitted now to make 
a proper showing by amending its application. The decisions 
below, however, make clear that the application was measured 
against standards in existence prior to the hearing and that it 
was denied because it failed to meet these standards, not because 
it fell short of subsequently adopted requirements (a. 57-58, 61). 


Since there is ample support in the record for this |deter- 


mination, no basis exists for appellant's request that the case 


Ai 
be remanded for a hearing on a new study of the area's needs 
and interests, submitted after the Commission had declined to 
overturn the Review Board*s decision denying its application. 


A. Long Established Commission Policy Requires 


That Applicants Demonstrate Familiarity With 


The Needs And Interests Of The Area They 
Propose To Serve. 


The principle that the "tastes, needs, and desires of 
all substantial groups of the listening public should be eee 
is implicit in the public interest standard of the Act. That 
ascertainment of those tastes, needs, and desires is a pre- 


requisite to issuance of a license in the first place 


was noted. in 1960 in the Commission’s En Banc Programming ~ 
6 


&/ 
Report, which also, as will appear below, indicated in some 


detail what a minimally acceptable ascertainment effort would 
entail. Two years later this Court confirmed the Commission's 
statutory right to deny any application which failed to offer 
a satisfactory showing that the "program proposals of [the 
applicant] are designed to and would be expected to serve the 
5/_ im we Groot (ales Broadeasting Co., FRC Docket No. 4900, 

3 FRC Annual Report 32, 34 (1929), reversed on other grounds, 


59 App. D.C. 197, 37 F. 24 933 (1930). 
6/ Report Statement of Policy Re: Commission En Banc 


Py Programming Inquiry, 20 Pike & Fischer, R.R. 1901 (1960). 


_¥ = | 
needs of the proposed service area.” Henry v. F,C,C., supra, 112 
U.S. App. D.C. 25% 258,302 F.2d 191,192. Similarly, in 1963 this 
Céurt remanded for an evidentiary hearing a case in which it was 
alleged that insufficient ascertainment efforts had oo made. 
Wometco Enterprises, Inc. v. F,C,C., 114 U.S. App. sats 261, 

oe F.2d 266 (1963). And again in 1965 this Court emphasized 


oe "Twell-established Commission policy requires that each 
application . . . contain detailed data on efforts to determine 


and fulfill the programming needs of the entire service area.” 


Louisiana Television Broadcasting Corp. v. F.C.C., supra, 
| 
footnote 5. See also AM-FM Program Form, 1 F.C.C. 2a 439, 


4u42 (1965). | 

While the Commission has refined its Suburban require= 
ments from time to time in a continuing effort to achieve the 
greatest possible assurance of licensee EEE to 
listener needs, the shortcomings which resulted in the present 
License denial, as the opinions of the Board and the Commission 
make clear, relate to basic requirements. which have jbeen in 
force for years. Essentially, appellant's application was 


rejected because in seeking to ascertain the program needs of 


375,000 people in a 10,000 square mile service area, it asked 


-~8- 
Z 
but one question of even arguable relevance; this question 


was answered by but 16 individuals who represented in the 


8/ 


Commission’s view an incomplete sample of community leaders; 
no one else within the city of Waseca was surveyed; no one at 
all was surveyed in any other portion of the service area, 
even though it includes three other communities whose needs 
appellant emphasized it intended to serve in its programming; 
and the question in fact elicited no useful information. We 
show in the following section of the brief that these short- 
comings plainly warranted denial of the application under 
standards in existence when the application was designated 


for hearing. 


7/ The question, circulated to 30 community leaders in May, 1968 
read: "In what way can an AM daytime radio station serve the 
needs of the community?” The Review Board noted that while the 
question "elicited comments concerning general ways in which 

a radio station could be helpful and as to what types of programs 
should be broadeast . ... it did not disclose any significant 

or meaningful community needs.” (&. 60-61). Other efforts 

to ascertain needs were found "of only minimal probative value” 
since "not documented” and consisting "merely of conversations 

- « - with area residents," thus failing both "to provide the 
applicant with the very information sought by the survey” and 

to permit the Commission "to conclude that the applicant has 
achieved the requisite knowledge.” (A. 65-66). 

8/7 Moreover, they were a sample selected not by the licensee 
but by the manager of the Waseca Chamber of Commerce to whom 

one of appellant's principals mailed 80 copies of the question. 
Only thirty of these were circulated because the manager 

thought "80 questionnaires were too many to send and he mailed 
the questionnaires to people he thought were *more progressive.*” 
(A. 46). For another case where an unsuccessful 

Suburban showing involved reliance on a Chamber of Commerce, 

see Don L. Huber, 36 F.C.C. 638, review denied FCC 64-816 (1964). 


| 

| 

| 

| 

=~ - | 
| 


B. The Commission Could Reasonably Find 


That The Applicant'*s §$ Of The Needs 
Of The Area Did Not Meet Standards In 


Existence At The Time The Application 
Was Filed, 


The 1960 En Banc Programming Report emphasized the 
crucial nature of the matters involved in the Suburban issue: 
"[T]he principal ingredient of the licensee's obligation to 
operate his station in the public interest is the diligent, 
positive and continuing effort by the licensee to discover 
and fulfill the tastes, needs, and desires of his commmity 
or service area for broadcast service.” Ibid., 20 Pike & 
Fischer, R.R. 1901, 1915. Nor did the Commission —- any 
doubt as to whether the answers of 16 persons to one general 


question could satisfy this requirement. "What we propose is 


documented submissions prepared as the result of "assiduous 
planning and preparation covering two main areas: first, a 
canvass of the listening public who will receive the Signal 
and who constitute a definite public interest figure; second, 
consultation with leaders in commmity Life—public officials, 
educators, religious, the entertainment media, agriculture, 
business, labor=-=professional and eleemosynary a 
and others who bespeak the interests which make up the 


commmnity." Id. 
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ty Putting aside for the moment the geographical limita- 


gtion of appellant*s survey, multiple inadequacies are apparent 


fon its face from the above quoted language. In the first place, 


a single, general question can hardly be argued to constitute 

a basis foria "documented program submission prepared as the 
result of assiduous planning and consultation." Jd. But perhaps 
a more fundamental deficiency in appellant*s survey efforts is 


‘ 


tits exclusion from representation on the list of persons surveyed 


tos half the required sample: no members of the listening public 
were queried despite their identification by the Commission as 
47 definite source to be consulted. Id. 

p This failure would have been a glaring omission at 
‘any time. As long ago as 1928 the Commission emphasized that 
{the "tastes, needs, and desires of all substantial groups of 
sthe listening public should be met." In re Great Lakes Broad- 
feasting Co., FRC Docket No. 4900, 3 FRC Annual Report, 32, 34 

$ (1929), reversed on other grounds, 59 App. D.C. 197, 37 F.2d 933 
¥(1930). It\is an especially flagrant omission in light of the 
\gornulation contained in the En Banc Programming Report which 

l pect fically held that "it is the composite of [the] contribu- 
beive planning” of the two groups required to be surveyed, “led 


‘and sifted by the expert judgment of the licensee, which will 


— gk = 


assure to the station the appropriate attention to the public 


interest which will permit the Commission to find ‘that a 

license may issue." En Banc Programming Report, supra, 

20 Pike & Fischer, R-R.~T901; 1915. See Mace Broa dcasting 

Co., 13 Pike & Fischer, R.R. 2d 753 (1968); Vernon 

Broadcasting Co., 12 F.C.C. 2d 946 (1968). Nor can the 

community leaders surveyed be found to have done double duty 

as members of the listener class since as such they would be a 

grossly unrepresentative sample: only one woman wals questioned; 

no one under 21 was questioned; while 5% of Waseca’s population 

is made up of students at the University of Minnesota's Southern 

School of Agriculture, no student was questioned. | 
Even in its survey of community leaders the appel- 

lant fell short of achieving reasonable compliance with the 

Commission's requirements. Although appellant's own exhibit 

lists 50 community organizations, for example, appellant 

surveyed only two representatives of such organizations. Sub- 


stantially all of those interviewed represented religion, 


education, government, business and the legal prateseioe What 
-hen of all the other kinds of organizations found in Waseca, 
including four specifically required in the En Banc Programming 
Report, supra, 20 Pike & Fischer, R.R. 1901, 1915; the 
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£ntertainment media; agriculture; labor 


tions? The omissions can hardly all be said to reflect the 
ets of the area since appellant itself characterized the pro- 
osed service area as essentially agricultural (Br. p. 12). 

Even were the community members surveyed a representa- 
tive sample of Waseca there remains the fact, which the examiner 
ffound disqualifying in and of itself, that no effort was made 
‘to survey the needs of the other three communities proposed to 

served or the remainder of the 10,000 square mile service 
area (A. 54). 

That a broadcaster's duty is as extensive as his 
service area has been clear for over forty years. Indeed, in 
41928 the Commission suggested to broadcasters the wisdom of 
sctting up "an advisory board made up of men and women whose 


gcharacter, standing and occupation will ensure a well rounded 


jprosram best calculated to serve the greatest portion of the 


population in the region to be served." In re Great Lakes 
Broadcasting Co., supra, 3 FRC Annual Report, 32, 35. The 
Great Lakes case was cited with approval in 1954 for its 


early recognition of this basic principle. Petersburg Tele- 


vision Corp., 19 F.C.C. 451, 476, reconsideration denied 10 


Pike & Fischer, R.R. 5840 (1954), affirmed sub nom. Southside 


SaaS Sen nee 

9/ While one of the 16 respondents is an assistant professor 
at the Southern School of Agriculture, he clearly did not 
respond as'an agriculturalist since the summary of his 
response to the question was “programs with spiritual emphasis; 
to promote Waseca’s role as a county seat" (A. 47). 


and eleemosynary organiza- 
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Virginia Telecasting Corp. v. F,C,C., 97 U.S. App. D.C. 130, 
228 F.2d 644 (1955), cert. denied, 350 U.S. 1001 (1956). And 
in 1961 in the En Banc Programming Report, the Commission again 
emphasized that the duty to survey needs extended to all of 
"the listening public who will receive the signal.” 20 Pike & 
Fischer, R.R. 1901, 1915. 
Appellant argues (Br. p. 23) that the Commission 

"faulted" it for rot making surveys "widely throughout the entire 


area.” This is not the case: the examiner, the Review Board and 


i | 
the Commission faulted appellant for essentially ignoring the 


entire area except for Waseca. While it is well established 
that a licensee*s paramount duty to serve and to survey is in 
his principal community, it is equally well established and clear 
from the application forms required of all applicants that the 
same kind of duty extends to a lesser degree to all of the 
listening area. AM-FM Program Forms, supra; Elim Bible Institute 
Inc., 10 F.C.C. 2d 632 (1967); see also Station Identification 
Requirements, 11 Pike & Fischer, R.R. 2d 1607 (1967). 

The Commission's position on this natter has never 
been equivocal and has often been discussed. In WKYR, Inc., 
37 F.C.C. 132, review denied FCC 64-984, affirmed sub nom. 
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Allegany County Broadcasting Corp. v. F,C,C,, 121 U.S. App. D.C. 
166, 384 F.2d 778 (1965), the Commission noted the existence of 
this duty; subsequently, it explained that: "The WKYR case held 
fat the Commission has never gone so far as. to require the 
pplicant to survey the needs of its outlying service area to 
_ same degree as it requires it to do within its principal 
oe However, even though the case did hold that the same 
gegree of ascertainment was not required for those onistas 
breas, it also held that some surveys or ascertainment was 
bequired.” City of New York Municipal Broadcasting System 
pave, IL F.C.C. 2d 287, 291 (1968). Again citing WKYR, supra, 
the Commission later observed that "it is well established” 


9 
that the duty to outlying areas, while “ancillary” is "no less 


fe or important therefor.” Long Island Video, Inc., 14 F.C.C, 2d 
27, 329 (1968). And as noted above, this Court as long ago as 


@965 -characterized the requirement that applicants must ascer= 


ry 


tain the needs of their entire service areas as “well-established.” 
Louisiana Television Broadcasting Corp. v. F,C,C., supra, 
Trootnote 5. 
In addition to the foregoing substantive and procedural 
ficiencies of appellant's ascertainment efforts under the most 


1l established basic principles, the appellant's application 
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suffers from a third relevant weakness. The finished application, 
including the ee amended program proposal, was filed 2-1/2 
years before the limited commmity input ereaented by the 16 
answers even occurred. Such a procedure, on its ones is 
inconsistent with the procedural requirements of the En Banc 
Report: "What we propose will not be served by pre-planned 
program format submissions accompanied by complementary 
references from local citizens. What we propose is documented 
program submissions prepared as the result of assiduous planning 
and consultation. .. :" En Bane Programming Report, supra, 

20 Pike & Fischer, R.R. 1901, 1915. | 
That the feared result--programming unresponsive to 
community needs--here resulted, is admitted by the applicant. 
Although it never amended its application after survey, appellant 
admitted at hearing that 75% of its programming bore no relation 
to such suggestions as were made (A. 6). To the extent that 
the remaining 25% may relate to the questions, such; relation is 
necessarily coincidental, since the program schedule was pre- 
pared long before the survey was conducted. Some years ago the 
Commission remarked in a similar context: “Thus, a, were we 
assume that [the applicant's] investigation was adequate, the 
applicant's failure to establish that [its] report had any 


substantial effect on the formmlation of its proposal must be 


regarded as fatal to its proposal.” Hi on-Frank 


° 
Enterprises, 36 F.C.C. 1391, 1401 (1964) . 
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In that case, as here, post.designation contacts were 
made but could not be found to have affected the preexisting 
deficiencies: 


[W]e first observe that these *contacts* 
occurred well after the sub:ject application 
was designated for hearing on the Suburban 
question. Moreover the . . . programing 
Schedule and format had already been devised; 
these were merely submitted for approval to 
the various individuals whom [the applicant] 
contacted. Finally, and most significant, 
these interviews with local leaders took 
place over two years after the subject 
application was filed, but they prompted 

mot one single change in the proposed 

program schedule, Under these circumstances, 
the . . . post-filing contacts do not warrant 
any -appreciable change in our conclusion that 
the efforts made . . . to ascertain... 
programing needs and interests . . . were 
deficient. Id. 10/ 


It is manifest from the foregoing that appellant's 
showing was fatally defective under standards applied for years 


before its application was filed, applied indeed before the 


10/ The Higson-Frank decision also noted that examination of 
the programs was a futile exercise absent a proper survey of 
program needs since "the Suburban question involves the duty 
of the applicant to the principal community to be served, An 
applicant ‘which has failed in its duty cannot be saved by 
virtue of the fact that it may have fortuitously hit upon a 
program format which would be useful to the community in 
question.” Ibid., 1403. In this case appellant did not gain 
sufficient information for this last question even to arise. 
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Suburban issue itself was formally framed. In 1964 an applicant 
in appellant's position argued that denial of its japplication 
under this issue "somehow involves the retroactive application 
of new legal principles to him which should have heen brought 
to his attention at a mich earlier date." Don L, Huber, supra, 


36 F.C.C, 638, 651. In rejecting that argument, the Commission's 


Review Board noted that "on the contrary, programing designed to 
meet the needs of the commmity proposed to be served has been 
a requirement since long before Huber filed his application,” 
citing the case, which pre-dated by several years ‘both Suburban 


and the En Banc Programming Report, 


supra, of Radig Tifton. 
aw 


ll Pike & Fischer, R.R. 1167 (1955). Appellant*s ascertainment 


ll/ The “surprise” argument is also as old as Suburban where this 
Court rejected it in a footnote (Henry v. F.C,C., supra supra, footnote 5) 
even though the newly formulated disqualifying issue there had 

been added after original designation for hearing on other grounds. 
Suburban Broadcasters, 20 Pike & Fischer, R.R. 52 (1960). Moreover 
here, as there, "if [appellant] was *surprised* when the issue 

[was designated] he could at that time have made a closer study of 

- «- - needs, and if . . . indicated . . ., he could have sought to 
amend his application. This he did not do. Having failed to 


avail himself of a course of action which was open 
satisfy the new issue, he cannot now complain that 
to deny his application for failure to meet the is 
Huber, supra, 36 F.C.C. 638, 652. 


sue.” 


to him to 
it is unjust 
Don L. 


Nor, aS appellant has here attempted to do, can it now be 


permitted to remedy those fatal defects by post—deni 


enial amendment: 


"Appellant took its chance . . . on the existing record miliciiate 
Now that the decision has gone against it, the appellant wants a 
chance to persuade the Commission with a supplemental record. 


We cannot allow the appellant to sit back and hope 


that a decision 


will be in its favor, and then when it isn*t, to parry with an 


offer of more evidence. No judging process in any) 


government could operate efficiently or accurately 


branch of 


| if such a 


procedure were allowed." Colorado Radio Corp. v. F.C.C., 


D.C. 225, 227, 118 F.2d 24, 26 (1941). | 


73 App. 
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efforts thus reftect defects which are older than the issue 
which rendered them fatal and which have consistently defeated 
applications over the years. As recently at 1969, when new 
more detailed criteria had been developed, the Commission 

still placed its emphasis on two of the same classic omissions 
reflected here: failure to make contacts outside the principal 


city and failure to survey members of the general listening 


public. Heart of Georgia Broadcasting Co., Inc., 19 F.C.C. 2d 
20 (1959), ‘appeal pending sub nom. Middle Georgia Broadcasting 
Co. v. F,C,C., D.C. Cir. Case No. 24,426. 


There remains only appellant's contention that the 
Commission’s decision should be reversed because the Commission 
did not use “the same standards which it employed in passing 
on other, co-pending applications for AM stations." (Br. p. i). 
This argument does not advance appellant's position, for any 
number of reasons. First of all, as we have shown above, the 
Commission has made clear in any number of decisions involving 
factual situations similar to this one that failure to ascer- 
tain community needs can result in denial of an application. 
Its decision here is consistent with these holdings, thus 
appellant cannot claim to have been arbitrarily accorded 


disparate treatment. Moreover, the actions cited in its 


- 19 - 
brief (pp. 9-10) were reached without opinior so that it is 
impossible to ascertain what were the controlling facts or 
conclusions governing those actions. Appellant does not 
allege that it relied upon any of the cited results, and 
the record establishes that it could not reasonably have 
done so since. it had specific notice of the controlling 
requirements in this case (A. 58) and it had every 
opportunity to conform (see fn. 10, supra). And finally, even 
if appellant had established irreconcilable inconsistencies 
between this fully reasoned decision based on forty years of 
case law and the cited unreported actions, it seems clear that 
appellant would put in question not the action which is before 
the Court but those other actions which are not. To hold 


otherwise would amount to a judgment that appellants gain a 


vested interest in perpetuation of Commission errors; that 
one disservice to the public deserves another. But even if 
such a showing had been made, "the fact that the [Commission] 
has erred in those instances does not mean it should err in 
this one." Lanolin Plus Cosmetics, Inc. v. Marzal 2 90 U.S. 
App. D.C. 349, 196 F.2d 591 (1952}. | 


= a. = 
In sum; there is ample support for the Commission's 


conclusion that appellant did not meet existing standards 


with regard to ascertainment of the programming needs and 


interests of its service area. This being so, there is no 
merit to its request that the Commission should accept its 
post-decision amendment and consider it in light of new more 


stringent standards, 


CONCLUSION 
For the foregéing reasons, the Commission's actions 
should be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H, CONLIN, 
Associate General Counsel, 


KATRINA RENOUF, 
Counsel. 
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ARGUMENT 


COMMISSION POLICY WHEN THIS APPLICATION WAS 
FILED AND WHEN THE HEARING WAS HELD WAS TO 
ACCEPT A SURVEY SUCH AS APPELLANT'S SURVEY. 


Contrary to Appellee’s assertion (page 19) the undersigned 
counsel and Appellant did in fact rely on the course and tenor of 
Commission actions in granting various applications, such as those 


cited in Appellant’s Brief. Appellant was entitled to rely on what 
the Commission was doing in other cases before it at the time. 


The Brief for Appellee makes the astonishing distinction that 
some of these other cases were decided “without opinion.” That is 
hardly a relevant factor, since we are here talking about absolute re- 
quirements as to adequacy of surveys, which are supposed to apply 
to all applicants. That is the whole thrust of most of Appellee’s 
Brief. Since all applicants are supposed to meet these tests, and the 
files of the applicants involved do not show any waiver of survey 
requirements asked or granted, Appellee cannot seriously suggest 
that factors dehors the record allowed those applicants to escape re- 
quirements now being enforced so sternly against Appellant. Ap- 
pellee’s Brief would make it appear that Appellant had merely 
cited one or two “sport” cases where the Commission had let a de- 
ficient applicant slip through. But Appellant cited renewal applica- 
tions in cities in Appellant’s proposed service area—a typical cross- 
section of FCC applications. The FCC does not decide Minnesota 
renewals or Iowa applications for new stations (cited by Appellant) 
one way, and handle those for other states differently. The cases 
we cited were typical of FCC grants at the time. 


Nor can Appellee escape the impact of established Commission 
practice by excusing a whole string of cases as possible “errors.” Ap- 
pellant justifiably relied on what the Commission required of other 
co-pending applicants to grant them. To treat Appellant differently 
is the height of arbitrariness. Appellant is entitled to the same 
treatment; it will not suffice to brush off other cases as possible 
errors, and leaving Appellant and one or two others in lonely splen- 
dor as the only applicants to whom the Commission chose to apply 
strictly its various pronouncements on how community surveys 
should be made. , 


The changing of Commission requirements during this period, 
and the resulting lack of clarity, were noted by the Commission’s 
Chairman in his dissent (joined by two other Commissioners) in 
Heart of Georgia Broadcasting Company, 21 F.C.C. 2d 822 (1970) 
(now on appeal in this Court sub. nom. Middle Georgia Broadcasting 
Company, Case No. 24,426). The Chairman said that opportunity 
to file new surveys to meet new requirements ought to be afforded 
to “applicants caught in such agency-made confusion, both in fair- 
ness to them and because of the new service which could be ini- 


tiated... .” | 


| 
In a case comparable to ours except that the applicant there 


was allowed to make a supplemental showing to meet current re- 
quirements, the Hearing Examiner wrote correctly: i 
“The Examiner sympathizes with applicants faced with 

a Suburban issue, the scope of which seems to expand 

with time, despite asseverations that (like the ‘salt- 

ness’ of the sea) it has been a constant since its in- 

ception. The farsighted applicant who could antici- 

pate the developing complexities of the issue must be 

rare, and there is a grave possibility that the Subur- 

ban issue has become an inflated bladder to belabor 

a poor devil who braves the Commission’s processes.” 

Examiner Sharfman in Mace Broadcasting Co., FCC 

69M-1211 (1969), 17 P&F Radio Reg. 2d 426, 427. 
During the very year in which this hearing was held— 1968—the 
Commission issued a general summary of its requirements, the 
Public Notice re Ascertainment of Community Needs by Broadcast 
Applicants, 33 Fed. Reg. 12113, 13 P&F Radio Reg. 2d 1903. That 
document in stating the requirements for surveys mentioned only 
surveys of community leaders and groups. The general public was 
not mentioned as a subject for formal surveys. But the Review 
Board, in deciding this case, denied Appellant’s application partly 
because, the Board found, Appellant “failed to survey the general 
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listening public in the city of Waseca; rather, its entire survey efforts 
were directed principally to a small select group of community 
leaders in that city.” The Public Notice told applicants to survey 
community leaders. and Appellant followed this method, only to 
suffer denial because the Commission subsequently began requiring 
more formalized surveys of the general public. 


Typical of the artificial approach required by the Commission 
since the hearing was held in 1968 is page 12 of Appellee’s Brief. 
First the complaint is made that the Waseca area is essentially agri- 
cultural. but Appellant is charged with omitting “agriculture” from 
its survey efforts. In footnote 9 Appellee admits that an assistant 
professor at the Southern School of Agriculture was in fact solicited 
for his comments, but, says Appellee, “the clearly did not respond 
as an agriculturalist.”” He was asked as a human being for his com- 
ments, and he stated what radio programs he thought were needed. 
If Appellant had asked him for comments about agricultural pro- 
grams and the need therefor, Appellant would have been accused of 
seeking approval of “preplanned” programming (Appellee’s Brief, 
Page 15). It should be obvious that responses of those surveyed 
cannot be controlled in a bona fide survey. What Appellant was re- 
quired to do was to contact a proper number of persons who were 
representative of different interests, not to channel their responses 
into some pattern. 


The other main fault found with Appellant’s survey was lack 
of program contacts outside of Waseca itself in surrounding areas. 
As Appellant’s Brief noted (pages 8-11) other co-pending applica- 
tions at the Commission were granted despite lack of any showing 
of any survey efforts outside the city limits of the city applied for. 
Other applications were granted in 1968, after our hearing was held, 
which also failed to show any contacts made outside the city ap- 
plied for. Capital Television, Inc., BTC-5740 (KBLL and KBLL-TV, 
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Helena, Montana), granted December 18, 1968; Martin Broadcast- 
ing Corp., BAL-647 (KALV, Alva, Oklahoma), granted December 13, 
1968; Hudson Broadcasting Corp., BTC-5699 (WMAD, Madison, 
Wisconsin), granted December 20, 1968. 


All of the cases cited in our earlier Brief, and those in the pre- 
ceding paragraph, are typical of Commission grants during the period 
in question. The Commission cannot escape its duty to treat all 
applicants even-handedly by excusing the majority of its actions dur- 
ing 1968 as possible “errors.” Applicants are entitled to rely on 
standards established by actual actions by the Commission applica- 
tions. If the Commission later establishes stricter standards, Appel- 
lant and others similarly situated must be given opportunity to 
amend their applications to comply with the new standards. 


CONCLUSION 


For the reasons stated, the orders of the Commission should 
be reversed. The Commission should be instructed to receive Appel- 
lant’s proffered amendment, which is responsive to more recent 
Commission pronouncements, and to consider it in judging the suf- 
ficiency of Appellant’s application under the designated i issues. 


Respectfully submitted, 
Samuel Miller 
Mark E. Fields 


